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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed and 

r emanded t o t he c i r cui t  cour t .  

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s r evi ew ar i ses i n 

t he cont ext  of  a Wi s.  St at .  ch.  128 i nsol vency pr oceedi ng,  whi ch 

pr oceedi ng appl i es t o pr oper t y  of  t he debt or .   Wi s.  St at .  
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§ 128. 08 ( 2007- 08) . 1  The r ecei ver ,  Mi chael  S.  Pol sky ( Pol sky) ,  

was appoi nt ed t o admi ni st er  pr oper t y of  t he debt or ,  Admanco,  

I nc.  ( Admanco) .   I n t hat  capaci t y,  Pol sky demanded r et ur n of  

pr oceeds f r om t wo st andby l et t er s of  cr edi t  i ssued by M&I  

Mar shal l  and I l s l ey Bank ( M&I  Bank)  t hat  700 St ant on Dr i ve,  LLC 

( St ant on)  dr ew down,  as wel l  as t he cash secur i t y deposi t  made 

by Admanco t hat  St ant on r et ai ned.   The ci r cui t  cour t  awar ded2 t he 

r ecei ver  j udgment  i n t he amount  of  $513, 292. 66 pl us st at ut or y 

cost s and f ees.   The cour t  of  appeal s af f i r med t he ci r cui t  

cour t . 3 

¶2 Because we concl ude t hat  t he pr oceeds of  t he s t andby 

l et t er s of  cr edi t  wer e not  pr oper t y of  Admanco,  t hey ar e not  

pr oper t y of  t he debt or ' s est at e subj ect  t o t he r ecei ver ' s 

admi ni st r at i on under  ch.  128.   We al so concl ude t hat  t he " c l ai m"  

of  Wi s.  St at .  § 128. 17( 2)  i s a c l ai m agai nst  pr oper t y of  t he 

debt or ' s est at e,  not  a c l ai m agai nst  pr oper t y of  t he i ssuer  of  

t he st andby l et t er s of  cr edi t .   And f i nal l y,  we concl ude t hat  

t he c i r cui t  cour t  shoul d have or der ed summar y j udgment  denyi ng 

Pol sky' s br each of  cont r act  c l ai m and gr ant i ng St ant on' s br each 

                                                 
1 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.   Even t hough 
Admanco,  I nc.  f i l ed f or  r ecei ver shi p i n 2004 and t he r ecei ver  
f i l ed t hi s act i on i n 2006,  we empl oy t he 2007- 08 ver si on of  t he 
st at ut es because t her e has been no i nt er veni ng st at ut or y change 
t hat  af f ect s t hi s deci s i on.   

2 The Honor abl e Pet er  L.  Gr i mm of  Fond du Lac Count y 
pr esi ded.  

3 Admanco,  I nc.  v.  700 St ant on Dr i ve,  LLC,  2009 WI  App 57,  
318 Wi s.  2d 232,  768 N. W. 2d 32.  
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of  cont r act  c l ai m.   Accor di ngl y,  we r ever se t he deci s i on of  t he 

cour t  of  appeal s and r emand t o t he c i r cui t  cour t  t o di smi ss 

Pol sky' s sui t  agai nst  St ant on,  as i t  r el at es t o t he pr oceeds of  

t he st andby l et t er s of  cr edi t ,  and f or  f ur t her  pr oceedi ngs 

consi st ent  wi t h t hi s deci s i on. 4    

I .   BACKGROUND 

¶3 The r el evant  f act s of  t he under l y i ng t r ansact i ons ar e 

st r ai ght f or war d and not  i n di sput e.   On Mar ch 31,  2004,  St ant on 

and Admanco ent er ed i nt o a sal e- l easeback ar r angement ,  wher ei n 

St ant on pai d Admanco $2. 8 mi l l i on f or  a bui l di ng Admanco owned 

and ent er ed i nt o a 15- year  l easeback of  t he bui l di ng t o Admanco.   

¶4 The wr i t t en l ease r equi r ed Admanco t o pr ovi de St ant on 

a secur i t y deposi t  of  $61, 313. 66 and t o obt ai n f or  St ant on' s 

benef i t  t wo l et t er s of  cr edi t ,  each i n t he amount  of  $375, 000.   

Admanco appl i ed f or  one of  t he l et t er s of  cr edi t ,  and Admanco' s 

maj or  shar ehol der s,  Edwar d Bumby and Cr i st opher  Bumby ( t he 

Bumbys) ,  appl i ed f or  t he ot her  l et t er  of  cr edi t .   Bot h l et t er s 

of  cr edi t ,  i n t he combi ned amount  of  $750, 000,  wer e i ssued by 

M&I  Bank.  

¶5 The l et t er s of  cr edi t  wer e " i r r evocabl e st andby 

l et t er s of  cr edi t "  t hat  wer e payabl e upon pr esent at i on of  

document s l i s t ed on t he f ace of  t he l et t er s of  cr edi t .   M&I  Bank 

                                                 
4 The r ecor d r ef l ect s t hat  Pol sky has i nst i t ut ed var i ous 

gar ni shment  act i ons agai nst  St ant on t o sat i sf y t he j udgment  of  
t he c i r cui t  cour t .   Ther ef or e,  t o t he ext ent  t hat  t hose 
gar ni shment  pr oceedi ngs have been successf ul ,  we r equi r e t he 
gar ni shment  pr oceeds,  st at ut or y cost s and st at ut or y i nt er est  be 
pai d t o St ant on.  
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was f ul l y secur ed by Admanco' s pr oper t y i n t he event  t her e was a 

dr awdown on t he l et t er s of  cr edi t .   

¶6 Admanco encount er ed f i nanci al  di f f i cul t i es,  and on 

December  30,  2004,  Admanco assi gned i t s asset s t o Pol sky f or  t he 

benef i t  of  cr edi t or s pur suant  t o Wi s.  St at .  § 128. 05.   Al so on 

December  30,  2004,  Pol sky was appoi nt ed as t he r ecei ver  f or  

Admanco' s pr oper t y pur suant  t o Wi s.  St at .  § 128. 08.    

¶7 Admanco f ai l ed t o make i t s Januar y 1,  2005 r ent  

payment ,  and St ant on gave not i ce of  def aul t  and t he oppor t uni t y 

t o cur e accor di ng t o t he par t i es '  l ease. 5  On Januar y 10,  2005,  

af t er  Admanco f ai l ed t o cur e,  St ant on gave not i ce t hat  i t  was 

accel er at i ng t he f ul l  amount  due under  t he l ease wi t hout  

t er mi nat i ng t he l ease,  c i t i ng sect i on 22. 2 of  t he l ease.   

St ant on t hen dr ew down t he f ul l  $750, 000 f r om bot h l et t er s of  

cr edi t . 6  St ant on al so gave not i ce t hat  i t  was r et ai ni ng 

Admanco' s $61, 313. 66 secur i t y deposi t .    

¶8 As par t  of  t he ch.  128 pr oceedi ngs,  and wi t h M&I  

Bank' s appr oval ,  Pol sky appl i ed f or  and was gi ven per mi ssi on 

f r om t he cour t  t o sel l  Admanco' s asset s.   Fr om t he sal e of  t hose 

asset s t o EBSCO I ndust r i es,  I nc.  ( EBSCO I ndust r i es) , 7 M&I  Bank 

                                                 
5 Admanco- St ant on l ease,  § 21. 2.  

6 Because t he l et t er s of  cr edi t  wer e secur ed on Mar ch 31,  
2004,  cont empor aneous wi t h St ant on' s payment  of  $2. 8 mi l l i on t o 
Admanco,  and t he pet i t i on t hat  commenced t he ch.  128 pr oceedi ng 
was not  f i l ed unt i l  December  30,  2004,  no ar gument  can be made 
t hat  t he l et t er s of  cr edi t  const i t ut ed a pr ef er ence under  Wi s.  
St at .  § 128. 07.   

7 Admanco i s a di v i s i on of  EBSCO I ndust r i es,  I nc.  
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was pai d mor e t han $3 mi l l i on,  whi ch i ncl uded f ul l  r ei mbur sement  

f or  t he $750, 000 payment  M&I  Bank made t o St ant on.    

¶9 Pol sky br ought  sui t  agai nst  St ant on on behal f  of  t he 

debt or ' s est at e,  c l ai mi ng t he est at e had t he r i ght  t o r ecoup 

$811, 313. 66.   Thi s amount  i ncl uded t he $750, 000 dr awdown on t he 

l et t er s of  cr edi t  and St ant on' s r et ent i on of  t he $61, 313. 66 cash 

secur i t y deposi t . 8   

¶10 Pol sky al so sued t he Bumbys,  seeki ng $375, 000 t o 

r ei mbur se t he debt or ' s est at e f or  t he second l et t er  of  cr edi t  of  

whi ch t he Bumbys wer e t he appl i cant s.   The Bumbys r eached an 

agr eement  wi t h Pol sky by payi ng $267, 374. 17,  and Pol sky 

di smi ssed t hem f r om f ur t her  col l ect i on act i ons.   Pol sky 

cont i nued t o pr oceed agai nst  St ant on f or  t he bal ance on t he 

Bumbys'  l et t er  of  cr edi t ,  as wel l  as t he f ul l  amount  on t he 

l et t er  of  cr edi t  f or  whi ch Admanco appl i ed.    

¶11 Bot h par t i es moved f or  summar y j udgment .   The ci r cui t  

cour t  gr ant ed j udgment  i n f avor  of  t he debt or ' s est at e and 

det er mi ned t hat  $513, 292. 66 was due f r om St ant on.   The ci r cui t  

cour t ' s  deci s i on t ur ned i n l ar ge par t  on Wi s.  St at .  § 128. 17( 2) ,  

whi ch i t  concl uded l i mi t ed t he amount  of  r ent  t hat  St ant on coul d 

assess as damages under  t he Admanco- St ant on l ease.   The ci r cui t  

cour t  di d not  anal yze whet her  t he pr oceeds of  t he l et t er s of  

                                                 
8 We agr ee wi t h t he r ecei ver ' s det er mi nat i on t hat  t he 

$61, 313. 66 cash secur i t y deposi t  i s  par t  of  t he debt or ' s est at e 
because i t  was Admanco' s pr oper t y pr i or  t o t he commencement  of  
t he debt or ' s ch.  128 pr oceedi ng.   Accor di ngl y,  our  di scussi on 
r el at i ve t o t he owner shi p of  t he pr oceeds of  t he l et t er s of  
cr edi t  does not  appl y t o t he cash secur i t y deposi t .  
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cr edi t  wer e pr oper t y of  t he debt or ' s est at e,  but  s i mpl y assumed 

t hey wer e.  

¶12 St ant on appeal ed,  ar gui ng t hat  t he pr oceeds f r om t he 

l et t er s of  cr edi t  wer e not  pr oper t y of  t he debt or ' s est at e;  t hat  

Wi s.  St at .  § 128. 17( 2)  does not  appl y t o t he dr awdown of  t he 

l et t er s of  cr edi t ;  and t hat  St ant on i s  a Wi s.  St at .  

§ 128. 25( 1) ( e)  secur ed cr edi t or ,  i n r egar d t o t he pr oceeds f r om 

t he l et t er s of  cr edi t .   The cour t  of  appeal s af f i r med t he 

ci r cui t  cour t ,  concl udi ng t hat  § 128. 17( 2)  l i mi t ed St ant on' s 

c l ai m t o one mont h' s r ent  and t hat  St ant on was not  a secur ed 

cr edi t or  under  § 128. 25( 1) ( e) .   Admanco,  I nc.  v.  700 St ant on 

Dr i ve,  LLC,  2009 WI  App 57,  ¶¶1,  22,  318 Wi s.  2d 232,  768 N. W. 2d 

32.   The cour t  of  appeal s di d not  anal yze St ant on' s r i ght s under  

t he St ant on- Admanco l ease t o det er mi ne whet her  St ant on had a 

cont r act ual  r i ght  t o dr aw down t he ent i r e $750, 000 f r om t he 

l et t er s of  cr edi t .    

¶13 St ant on pet i t i oned f or  r evi ew,  whi ch we gr ant ed.   We 

now r ever se.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶14 Thi s case pr esent s upon cr oss- mot i ons f or  summar y 

j udgment ,  wher ei n t he c i r cui t  cour t  gr ant ed Admanco' s mot i on and 

deni ed t hat  of  St ant on,  whi ch t he cour t  of  appeal s af f i r med 

al bei t  on a somewhat  di f f er ent  basi s.   We r evi ew deci s i ons on 

summar y j udgment  i ndependent l y,  appl y i ng t he same st andar ds of  

r evi ew as di d t he c i r cui t  cour t  and t he cour t  of  appeal s.   
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DeHar t  v.  Wi s.  Mut .  I ns.  Co. ,  2007 WI  91,  ¶7,  302 Wi s.  2d 564,  

734 N. W. 2d 394.  

¶15 I n t he cour se of  r evi ewi ng t hese summar y j udgment  

mot i ons,  we ar e r equi r ed t o i nt er pr et  and appl y Wi sconsi n 

st at ut es.   The i nt er pr et at i on and appl i cat i on of  st at ut es ar e 

quest i ons of  l aw t hat  we deci de i ndependent l y of  t he deci s i ons 

pr evi ousl y made by ot her  cour t s,  but  benef i t t i ng f r om t hei r  

di scussi ons and anal yses.   Ri char ds v.  Badger  Mut .  I ns.  Co. ,  

2008 WI  52,  ¶14,  309 Wi s.  2d 541,  749 N. W. 2d 581.   The summar y 

j udgment  mot i ons al so r equi r e us t o i nt er pr et  a wr i t t en 

cont r act ,  t he Admanco- St ant on l ease.   I nt er pr et at i on of  an 

unambi guous wr i t t en cont r act  pr esent s a quest i on of  l aw f or  our  

i ndependent  r evi ew,  as wel l .   See Pr ent  Cor p.  v.  Mar t ek 

Hol di ngs,  I nc. ,  2000 WI  App 194,  ¶10,  238 Wi s.  2d 777,  618 

N. W. 2d 201.  

B.   Let t er  of  Cr edi t  Pr i nci pl es 

¶16 Because t hi s r evi ew ar i ses f r om t he dr awdown of  

st andby l et t er s of  cr edi t ,  i t  i s  i mpor t ant  t o under st and t he 

nat ur e of  st andby l et t er s of  cr edi t  and t hei r  use i n commer ci al  

set t i ngs;  t he r el at i ve r i ght s and obl i gat i ons of  t he 

par t i c i pant s t o st andby l et t er s of  cr edi t ;  and how t he 

par t i c i pant s may r el at e t o each ot her  at  var i ous t i mes.  

¶17 Let t er s of  cr edi t  have been used i n commer ci al  

t r ansact i ons f or  a ver y l ong t i me.   John F.  Dol an,  The Law of  

Let t er s of  Cr edi t  ¶1. 01,  1- 2 ( r ev.  ed.  1999) .   I ni t i al l y ,  

l et t er s of  cr edi t  wer e used t o pr ot ect  a sel l er  i n t he sal e of  

goods by assur i ng t hat  t he sel l er  r ecei ved t he pur chase pr i ce.   
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I d.  at  ¶1. 01,  1- 2 n. 1.   That  use has expanded dr amat i cal l y such 

t hat  mer chant s and banker s commonl y use l et t er s of  cr edi t  i n 

ar eas t hat  wer e f or mer l y " t he domai n of  secondar y guar ant i es. "   

I d.  

¶18 Ther e ar e t wo gener al  t ypes of  l et t er s of  cr edi t :   

t hose " t hat  ser ve t he sal e of  commodi t i es and t hose t hat  

guar ant ee t he per f or mance of  an obl i gat i on[ .   We cal l ]  t he 

f or mer  a ' commer ci al '  [ l et t er  of ]  cr edi t  and t he l at t er  a 

' s t andby'  [ l et t er  of ]  cr edi t . "   I d.  

¶19 Tr ansact i ons i nvol v i ng l et t er s of  cr edi t  ar e gover ned 

by Ar t i c l e 5 of  t he Uni f or m Commer ci al  Code ( U. C. C. ) ,  and i n 

Wi sconsi n by ch.  405 of  t he st at ut es,  whi ch i s par t  of  

Wi sconsi n' s enact ment  of  t he U. C. C.   Si nce t he adopt i on of  

U. C. C.  Ar t i c l e 5,  gover ni ng l et t er s of  cr edi t ,  t her e has been a 

s i gni f i cant  expansi on i n t he use of  l et t er s of  cr edi t  i n var i ous 

commer ci al  t r ansact i ons " wher e t hey ser ve t o r educe r i sk of  

nonper f or mance under  a cont r act  t hat  cal l s f or  per f or mance.   

Gener al l y,  [ l et t er s of ]  cr edi t [ ]  i n t he nonsal e set t i ng have 

come t o be known as st andby [ l et t er s of ]  cr edi t [ ] "  because t hey 

" st andby"  and per f or m onl y i n t he event  t hat  t he per son 

pr i mar i l y l i abl e t o per f or m does not .   I d.  at  ¶1. 04,  1- 20,  21.   

A st andby l et t er  of  cr edi t  i s  never  dr awn upon when a 

t r ansact i on pr oceeds smoot hl y,  wi t h each par t y per f or mi ng 

accor di ng t o t hei r  cont r act ual  agr eement .  

¶20 " The l i nchpi n of  t he l et t er - of - cr edi t  t r ansact i on i s 

t he uni que l egal  r el at i onshi p [ among t he par t i es] . "   Dougl as G.  

Bai r d,  St andby Let t er s of  Cr edi t  i n Bankr upt cy,  49 U.  Chi .  L.  
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Rev.  130,  134 ( 1982) .   " Pr of essor s Whi t e and Summer s not e t hat  a 

l et t er  of  cr edi t  i s  not  l i ke ot her  devi ces cr eat i ng l egal  

obl i gat i ons,  but  r at her  t hat  a l et t er  of  cr edi t  i s  a l et t er  of  

cr edi t . "   I d.  at  134 n. 16.   One schol ar  posi t s t hat  t he st andby 

l et t er  of  cr edi t  ar ose out  of  a r ul e l i mi t i ng banks f r om 

assumi ng guar ant ee obl i gat i ons f or  t hi r d par t i es,  but  t hat  t he 

f unct i on of  a st andby l et t er  of  cr edi t  i s  essent i al l y  t hat  of  a 

guar ant or  secondar i l y  l i abl e.   Ri char d A.  Lor d,  The No- Guar ant y 

Rul e and t he St andby Let t er  of  Cr edi t  Cont r over sy,  96 Banki ng 

L. J.  46,  61- 62 ( 1979) .  

¶21 Ther e ar e t hr ee par t i es t o a st andby l et t er  of  cr edi t :   

( 1)  t he appl i cant  who r equest s t he l et t er  of  cr edi t ;  ( 2)  t he 

benef i c i ar y t o whom payment  i s due upon t he pr esent at i on of  

document s r equi r ed by t he l et t er  of  cr edi t ;  and ( 3)  t he i ssuer  

who obl i gat es i t sel f  t o honor  t he l et t er  of  cr edi t  by payi ng up 

t o a st at ed amount  of  money when i t  i s  pr esent ed wi t h document s 

t he l et t er  of  cr edi t  r equi r es.   Wi s.  St at .  § 405. 102( 1) ( b) ,  ( c)  

& ( i ) ;  Wi s.  St at .  § 405. 108.  

¶22 The obl i gat i on of  an i ssuer  t o pay upon pr esent at i on 

of  pr oper  document at i on i s an obl i gat i on i ndependent  of  any 

ot her  c l ai m t hat  may exi st  among t he par t i es t o t he l et t er  of  

cr edi t  cont r act .   Wi s.  St at .  § 405. 103( 4) .   As Eaki n expl ai ned,  

" Let t er s of  cr edi t  ar e desi gned t o avoi d compl ex di sput es about  

how much t he benef i c i ar i es ' r eal l y '  [ ar e]  owe[ d] .   The pr omi se 

and pr emi se ar e ' pay now,  ar gue l at er . ' "   Eaki n v.  Cont ' l  I l l .  

Nat ' l  Bank & Tr ust  Co.  of  Chi cago,  875 F. 2d 114,  116 ( 7t h Ci r .  

1989) .   Thi s pr i nci pl e of  payment  upon pr oper  pr esent at i on i s 
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known as t he i ndependence pr i nci pl e.   See Dol an,  supr a ¶17,  at  

¶2. 09,  2- 46.  

¶23 Per f or mance under  a st andby l et t er  of  cr edi t  amount s 

t o payment  and i s of t en r ef er r ed t o as " honor i ng"  t he l et t er  of  

cr edi t .   See Eaki n,  875 F. 2d at  116;  Wi s.  St at .  § 405. 102( 1) ( h) .   

Payment  i s due upon pr esent at i on of  document s r equi r ed by t he 

l et t er  of  cr edi t  because pr esent at i on of  t hose document s i s a 

r epr esent at i on t hat  t he appl i cant  has not  per f or med on a 

cont r act ual  obl i gat i on t hat  i s i ndependent  of  t he cont r act  t hat  

set s t he t er ms of  t he l et t er  of  cr edi t .   Dol an,  supr a ¶17,  at  

¶1. 04,  1- 21;  Wi s.  St at .  § 405. 108.  

¶24 One of  t he pr i mar y pur poses of  st andby l et t er s of  

cr edi t  i s  t o shi f t  t he r i sk of  nonpayment  and i nsol vency f r om 

t he benef i c i ar y of  t he l et t er  of  cr edi t  t o t he i ssuer  of  t he 

l et t er  of  cr edi t .   Eaki n,  875 F. 2d at  116- 17 ( expl ai ni ng t hat  

" [ i ] ssuer s of  l et t er s of  cr edi t  t ake t he r i sk of  i nsol vency"  and 

t hat  " [ s] t andby l et t er s of  cr edi t  ar e especi al l y desi gned t o 

deal  wi t h i nsol vency" ) ;  Musi ka v.  Ar but us Shoppi ng Ct r .  Lt d.  

P' shi p ( I n r e Far m Fr esh Super mar ket s of  Mar yl and,  I nc. ) ,  257 

B. R.  770,  772 ( Bankr .  D.  Md.  2001)  ( not i ng t hat  " a st andby 

l et t er  of  cr edi t  [ ]  i s  a di st i nct  t ype of  f i nanci ng document  

t hat  i s  mor e aki n t o a guar ant ee t han t o t he usual  l et t er  of  

cr edi t " ) ;  Dupl i t r oni cs,  I nc.  v.  Concept  Desi gn El ecs.  & Mf g. ,  

I nc.  ( I n r e Dupl i t r oni cs,  I nc. ) ,  183 B. R.  1010,  1015 ( Bankr .  

N. D.  I l l .  1995)  ( not i ng t hat  by i ssui ng a st andby l et t er  of  

cr edi t  t he " r i sk of  t he cust omer ' s .  .  .  i nsol vency or  i nabi l i t y  

t o pr ompt l y pay has been shi f t ed f r om t he benef i c i ar y t o t he 
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bank,  a par t y who can bet t er  assess t hat  r i sk and pr ot ect  

i t sel f " ) ;  Bai r d,  supr a ¶20,  at  144- 45.  

¶25 Al l  par t i es t o a l et t er  of  cr edi t  benef i t  f r om i t s 

use.   The appl i cant  uses t he l et t er  of  cr edi t  as a f i nanci al  

i nducement  t o t he benef i c i ar y of  t he l et t er  of  cr edi t  t o ent er  

i nt o a busi ness ar r angement ,  such as a l ong- t er m l ease,  t hat  t he 

benef i c i ar y woul d not  ent er  i nt o wi t hout  t hi s i nducement . 9  The 

i ssuer  r ecei ves a f ee f or  t he r i sk i t  t akes,  and usual l y,  i t  

al so cont r act s f or  i t s  secur i t y f r om t he appl i cant  or  ot her s,  i n 

t he event  t he i ssuer  i s r equi r ed t o honor  t he l et t er  of  cr edi t . 10  

The benef i c i ar y of  a l et t er  of  cr edi t  obt ai ns t he gol d st andar d 

of  payment  assur ance f or  commer ci al  t r ansact i ons.   Al an N.  

Resni ck,  Let t er  of  Cr edi t  as a Landl or d' s Pr ot ect i on Agai nst  a 

Tenant ' s Bankr upt cy:   Assur ance of  Payment  or  Fal se Sense of  

Secur i t y?,  82 Am.  Bankr .  L. J.  497 ( 2008) .  

¶26 Let t er s of  cr edi t  cr eat e a pot ent i al  obl i gat i on f or  

t he i ssuer  t hat  i s  compl et el y i ndependent  of  t he busi ness 

ar r angement  f or  whi ch i t  was an i nducement .   Wi s.  St at .  

§ 405. 103( 4) ;  Al l  Ser v.  Expor t acao,  I mpor t acao Comer ci o,  S. A. ,  

New Yor k Br anch v.  Banco Bamer i ndus,  Do Br azi l ,  S. A. ,  921 F. 2d 

32,  34 ( 2d Ci r .  1990) ;  Eaki n,  875 F. 2d at  116.   By shi f t i ng t he 

                                                 
9 Let t er s of  cr edi t  ar e gener al l y mor e cost - ef f ect i ve and 

f l exi bl e t han per f or mance bonds or  ot her  t ypes of  f i nanci al  
guar ant ees.   Beat  U.  St ei ner ,  A Let t er  of  Cr edi t  Pr i mer  f or  Real  
Est at e Lawyer s,  28 Real  Pr op.  Pr ob.  & Tr .  J.  125,  129 ( 1993) .  

10 The l et t er  of  cr edi t  may be secur ed by cash deposi t s,  
per sonal  guar ant ees,  guar ant ees of  one who i s  not  a par t y t o t he 
l et t er  of  cr edi t  cont r act ,  r eal  est at e,  per sonal  pr oper t y,  et c.  
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r i sk of  nonpayment  i n an under l y i ng t r ansact i on t o a commer ci al  

i nst i t ut i on such as a bank t hat  i s bet t er  abl e t o assess t he 

r i sk of  nonpayment ,  l et t er s of  cr edi t  ser ve t o encour age and t o 

f aci l i t at e commer ci al  t r ansact i ons.   N.  Shor e & Cent .  I l l .  

Fr ei ght  Co.  v.  Am.  Nat ' l  Bank & Tr ust  Co.  of  Chi cago ( I n r e N.  

Shor e & Cent .  I l l .  Fr ei ght  Co. ) ,  30 B. R.  377,  378 ( Bankr .  N. D.  

I l l .  1983) ;  Bai r d,  supr a ¶20,  at  131.    

¶27 To pr oper l y pr ot ect  t he i ndependence of  a l et t er  of  

cr edi t ,  i t  i s  necessar y t o have a c l ear  under st andi ng of  t he 

r i ght s of  a t r ust ee i n bankr upt cy or  a r ecei ver  i n i nsol vency 

vi s- à- vi s t he benef i c i ar y of  a st andby l et t er  of  cr edi t  once a 

dr awdown has occur r ed.   Thei r  r i ght s must  accommodat e pr ot ect i on 

of  t he benef i c i ar y f r om nonpayment  and i nsol vency,  whi ch t he 

i ndependence pr i nci pl e pr ovi des.   However ,  t he i ndependence 

pr i nci pl e never t hel ess per mi t s a subsequent  br each of  cont r act  

c l ai m by a bankr upt cy t r ust ee or  r ecei ver ,  i f  such cl ai m l i es 

agai nst  a benef i c i ar y who dr aws down a l et t er  of  cr edi t  i n 

excess of  i t s  r i ght  t o do so.   I t  i s  wi t h t hese f oundat i onal  

pr i nci pl es i n mi nd t hat  we pr oceed t o t he i ssues pr esent ed i n 

t hi s case.   

C.   Summar y Judgment  

¶28 A deci s i on on summar y j udgment  begi ns wi t h a r evi ew of  

t he compl ai nt  t o det er mi ne whet her  i t  st at es a c l ai m;  i t  

pr oceeds t o a r evi ew of  t he answer  t o det er mi ne whet her  i ssue 

has been j oi ned;  and f i nal l y t o a r evi ew of  t he mat er i al  

submi t t ed i n suppor t  of  and i n opposi t i on t o t he mot i on t o 

det er mi ne whet her  mat er i al  i ssues of  f act  ar e i n di sput e.   
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Jackson Cnt y.  v.  DNR,  2006 WI  96,  ¶11,  293 Wi s.  2d 497,  717 

N. W. 2d 713;  Schust er  v.  Al t enber g,  144 Wi s.  2d 223,  228,  424 

N. W. 2d 159 ( 1988) .   Summar y j udgment  may be gr ant ed onl y i f  no 

genui ne i ssue of  mat er i al  f act  i s  i n di sput e.   Jackson Cnt y. ,  

293 Wi s.  2d 497,  ¶11.    

¶29 Pol sky f i l ed t hi s act i on t o r ecover  what  he al l eged 

wer e excess l ease payment s t o St ant on as ev i denced by t he 

pr oceeds f r om t he l et t er s of  cr edi t  and t he cash secur i t y 

deposi t  t hat  St ant on hel d.   Speci f i cal l y,  Pol sky al l eged t hat  

" St ant on' s dr awi ng down on t he l et t er s of  cr edi t  i ndi cat es t hat  

St ant on el ect ed t o t er mi nat e t he Lease. " 11  Accor di ng t o Pol sky,  

t er mi nat i on of  t he l ease was a necessar y pr econdi t i on t o 

St ant on' s r i ght  t o dr aw down t he l et t er s of  cr edi t . 12  Pol sky 

al l eged St ant on' s dr awdown was a " Ter mi nat i on Def aul t . " 13  Pol sky 

al l eged t hat  as a r esul t  of  St ant on' s t er mi nat i on of  t he l ease,  

i t  had no r i ght  t o of f set  t he pr oceeds of  t he l et t er s of  cr edi t  

agai nst  damages occur r i ng af t er  t he t er mi nat i on of  t he l ease 

and,  i n so doi ng,  St ant on br eached t he t er ms of  t he l ease. 14  

Addi t i onal l y,  Pol sky al l eged t hat  as a r esul t  of  St ant on' s 

t er mi nat i on of  t he l ease,  Wi s.  St at .  § 128. 17( 2)  l i mi t ed 

St ant on' s c l ai m f or  " unpai d r ent ,  i f  any,  f or  t he per i od up t o 

                                                 
11 Compl ai nt ,  ¶13.  

12 I d.  

13 I d.  

14 I d. ,  ¶¶13,  19.  
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Apr i l  1,  2005,  when t he new l ease wi t h EBSCO I ndust r i es 

commenced. " 15 

¶30 St ant on answer ed,  al l egi ng t he l ease t er ms per mi t t ed 

St ant on t o dr aw down on t he l et t er s of  cr edi t  wi t hout  

t er mi nat i ng t he l ease,  whi ch St ant on af f i r mat i vel y al l eged i t  

di d not  t er mi nat e. 16  Because i t  di d not  t er mi nat e t he l ease,  

St ant on al l eged t hat  i t  was ent i t l ed t o of f set  t he pr oceeds of  

t he cash secur i t y deposi t  and t he l et t er s of  cr edi t  agai nst  i t s  

f ut ur e act ual  damages under  t he l ease. 17  St ant on al so al l eged 

t hat  l i mi t s i mposed under  Wi s.  St at .  § 128. 17( 2)  do not  appl y t o 

i t s r i ght s under  t he l ease. 18 

¶31 We concl ude t hat  t he compl ai nt  and answer  j oi n i ssue,  

and t he document s submi t t ed wi t h t he af f i davi t s do not  r ai se 

i ssues of  mat er i al  f act .   Accor di ngl y,  summar y j udgment  i s 

appr opr i at e f or  Pol sky' s st at ut or y c l ai m f or  r et ur n of  t he 

pr oceeds pai d f r om t he st andby l et t er s of  cr edi t ,  hi s c l ai m f or  

br each of  cont r act  and St ant on' s def ense t o hi s c l ai ms,  as wel l  

as St ant on' s c l ai m f or  damages ar i s i ng f r om Admanco' s br each of  

t he l ease.   See Jackson Cnt y. ,  293 Wi s.  2d 497,  ¶11.   

                                                 
15 I d. ,  ¶15.  

16 Answer  2,  ¶13.  

17 I d.  at  3,  ¶8 ( set t i ng f or t h " Of f set  Ri ght s" ) .  

18 I d.  at  2,  ¶16.  
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D.   Pr oper t y and Cl ai ms under  Ch.  128 

1.   Pr oper t y of  t he debt or ' s est at e 

¶32 Pol sky was appoi nt ed as r ecei ver  of  Admanco' s 

pr oper t y.   As Wi s.  St at .  § 128. 08 pr ovi des,  " [ t ] he cour t  wi t hi n 

t he pr oper  count y may sequest r at e t he pr oper t y of  a debt or  and 

appoi nt  a r ecei ver  t her ef or . "   I t  has l ong been t he l aw i n 

Wi sconsi n t hat  § 128. 08 " pr ovi des f or  t he sequest r at i on of  t he 

pr oper t y of  t he debt or . "   I ndus.  Comm' n v.  Sani t ar y Baki ng Co. ,  

242 Wi s.  115,  118,  7 N. W. 2d 603 ( 1943)  ( emphasi s  added) .   St at ed 

ot her wi se,  i t  i s  onl y t he pr oper t y of  t he debt or  ( Admanco)  t hat  

i s  admi ni st er ed by t he r ecei ver  ( Pol sky)  i n t hi s ch.  128 

pr oceedi ng.   The pr oper t y of  ot her s l i es out si de t he debt or ' s 

est at e.  

¶33 Pol sky cont ends,  and t he cour t  of  appeal s agr eed,  t hat  

t he pr oceeds of  t he st andby l et t er s of  cr edi t  became subj ect  t o 

admi ni st r at i on of  t he debt or ' s est at e t hr ough t he appl i cat i on of  

Wi s.  St at .  § 128. 17( 2) ,  when M&I  Bank was r ei mbur sed f r om t he 

est at e' s pr oper t y.   Admanco,  318 Wi s.  2d 232,  ¶29.   M&I  Bank' s 

r ei mbur sement  occur r ed because M&I  Bank had a secur i t y i nt er est  

i n t he est at e' s pr oper t y suf f i c i ent  t o cover  St ant on' s $750, 000 

dr awdown.   St ant on di d poi nt  out  t hat  t he act ual  pr oceeds f r om 

t he l et t er s of  cr edi t  wer e not  Admanco' s pr oper t y,  and t he cour t  

of  appeal s r ecogni zed t hi s pr i nci pl e as wel l ,  i d. ,  ¶34 n. 17.    

¶34 However ,  r at her  t han anal yzi ng whet her  t he st andby 

l et t er s of  cr edi t  wer e i mpr oper l y dr awn down,  whi ch coul d t hen 

gi ve r i se t o a c l ai m f or  br each of  cont r act  agai nst  St ant on,  t he 

cour t  of  appeal s t ook a shor t cut .   The cour t  of  appeal s 
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concl uded t hat  because M&I  Bank was f ul l y secur ed by pr oper t y of  

t he debt or ' s est at e,  t he dr awdown on t he st andby l et t er s of  

cr edi t  must  be t r eat ed t he same as woul d pr oper t y of  t he debt or .   

I d. ,  ¶35.    

¶35 Thi s shor t cut ,  i f  uphel d,  woul d do vi ol ence t o what  

has been t he gol d st andar d f or  secur i t y i n Wi sconsi n commer ci al  

t r ansact i ons,  whi ch st andby l et t er s of  cr edi t  have pr ovi ded f or  

many,  many year s.   As t he cases t hat  di scuss t he use of  st andby 

l et t er s of  cr edi t  i n commer ci al  t r ansact i ons expl ai n,  st andby 

l et t er s of  cr edi t  ar e empl oyed because t hey shi f t  t he r i sk of  

nonpayment  and i nsol vency f r om t he benef i c i ar y t o t he i ssuer  of  

t he l et t er  of  cr edi t ,  who i s bet t er  abl e t o assess t he r i sk of  

nonpayment  and i nsol vency.   See Eaki n,  875 F. 2d at  116;  I n r e 

Far m Fr esh Super mar ket s,  257 B. R.  at  772;  I n r e Dupl i t r oni cs,  

183 B. R.  at  1015.   

¶36 Under  t he cour t  of  appeal s deci s i on,  st andby l et t er s 

of  cr edi t  woul d no l onger  shi f t  t he r i sk of  nonpayment  and 

i nsol vency f r om t he benef i c i ar y t o t he i ssuer  of  t he l et t er  of  

cr edi t  because t he benef i c i ar y of  t he l et t er  of  cr edi t  woul d 

bear  t he ul t i mat e l oss.   Accor di ngl y,  t he cour t  of  appeal s 

deci s i on cont r avenes t he maj or  f unct i on of  l et t er s of  cr edi t .   

St at ed ot her wi se,  under  t he cour t  of  appeal s deci s i on,  t hose who 

ent er ed i nt o commer ci al  t r ansact i ons wi t h per sons of  uncer t ai n 

cr edi t wor t hi ness,  assur ed by a bar gai ned- f or  l et t er  of  cr edi t ,  
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woul d be depr i ved of  t he saf et y  pr ovi ded by t he l et t er  of  cr edi t  

t hat  i nduced t hem t o ent er  i nt o t he cont r act . 19   

¶37 However ,  st andby l et t er s of  cr edi t  ar e abl e t o shi f t  

t he r i sk of  nonpayment  and i nsol vency t o t he i ssuer  of  t he 

l et t er  of  cr edi t  because t he pr oceeds of  l et t er s of  cr edi t  ar e 

not  pr oper t y of  t he debt or ' s  est at e i n a bankr upt cy or  

i nsol vency pr oceedi ng.   Wi l l i s  v.  Cel ot ex Cor p. ,  978 F. 2d 146,  

148 n. 3 ( 4t h Ci r .  1992)  ( expl ai ni ng t hat  t he pr oceeds of  an 

i r r evocabl e l et t er  of  cr edi t  ar e not  pr oper t y of  t he bankr upt cy 

est at e) ;  Kel l ogg v.  Bl ue Quai l  Ener gy,  I nc. ,  831 F. 2d 586,  589 

( 5t h Ci r .  1987)  ( concl udi ng t hat  " [ i ] t  i s  wel l  est abl i shed t hat  

a l et t er  of  cr edi t  and t he pr oceeds t her ef r om ar e not  pr oper t y 

of  t he debt or ' s est at e" ) ;  Wet zel  v.  Lumber mans Mut .  Cas.  Co. ,  

324 B. R.  333,  340 n. 18 ( S. D.  I nd.  2005)  ( same) ;  OHC Li qui dat i on 

Tr ust  v.  Di scover  Re ( I n r e Oakwood Homes Cor p. ) ,  342 B. R.  59,  

66- 67 ( Bankr .  D.  Del .  2006)  ( same) ;  Sabr at ek Cor p.  v.  LaSal l e 

Bank,  N. A.  ( I n r e Sabr at ek Cor p. ) ,  257 B. R.  732,  735 ( Bankr .  D.  

Del .  2000)  ( same) ;  Lei sur e Dynami cs,  I nc.  v.  Cont ' l  I l l .  Nat ' l  

                                                 
19 The di ssent  woul d have had t he same r esul t  wer e i t  t he 

l aw i n Wi sconsi n.    
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Bank & Tr ust  Co.  of  Chi cago ( I n r e Lei sur e Dynami cs,  I nc. ) ,  33 

B. R.  171,  172- 73 ( Bankr .  D.  Mi nn.  1983)  ( same) . 20   

¶38 We agr ee t hat  t he pr oceeds of  st andby l et t er s of  

cr edi t  ar e not  pr oper t y of  t he debt or ' s est at e.   Rat her ,  t he 

pr oceeds ar e pr oper t y of  t he i ssuer  t hat  ar e pai d t o t he 

benef i c i ar y upon a pr oper  demand.   They never  have been pr oper t y 

of  t he debt or .  

¶39 Fur t her mor e,  some cour t s have opi ned t hat  honor i ng a 

l et t er  of  cr edi t  has l i t t l e ef f ect  on t he unsecur ed cr edi t or s of  

t he debt or ' s est at e because any secur i t y t he i ssuer  t akes i n t he 

appl i cant ' s pr oper t y i s r eser ved f or  t he i ssuer  when t he l et t er  

of  cr edi t  commences.   I n r e Sabr at ek,  257 B. R.  at  735.   

Ther ef or e,  f r om t hat  poi nt  f or war d,  unt i l  t he l et t er  of  cr edi t  

has expi r ed,  t he appl i cant  has no r i ght  t o di spose of  t hat  

col l at er al  wi t hout  t he per mi ssi on of  t he i ssuer .   I d. ;  see al so 

I n r e Lei sur e Dynami cs,  33 B. R.  at  172- 73;  Page v.  Fi r st  Nat ' l  

                                                 
20 Many of  t he cases ci t ed by t he di ssent ,  when pr oper l y  

under st ood,  suppor t  our  r easoni ng.   Di ssent ,  ¶84 n. 7.   See Fi r st  
Ave.  W.  Bl dg.  v .  James ( I n r e Onecast  Medi a,  I nc. ) ,  439 F. 3d 
558,  564 & n. 5 ( 9t h Ci r .  2006)  ( expl ai ni ng t hat  cases such as 
Kel l ogg ar e " not  apposi t e"  because i t  was conf r ont ed wi t h a 
c l ai m f or  br each of  cont r act  under l y i ng t he l et t er  of  cr edi t ) ;  
I nt ' l  Fi n.  Cor p.  v.  Kai ser  Gr p.  I nt ' l  I nc.  ( I n r e Kai ser  Gr p.  
I nt ' l  I nc. ) ,  399 F. 3d 558,  566–67 ( 3d Ci r .  2005)  ( f i ndi ng 
" compel l i ng"  t he l ogi c of  Kel l ogg and concl udi ng t hat  t he 
col l at er al  secur i ng t he l et t er s of  cr edi t ,  not  t he pr oceeds of  
t he l et t er  of  cr edi t ,  const i t ut ed pr oper t y of  t he debt or ' s 
est at e) ;  Am.  Bank of  Mar t i n Cnt y.  v.  Leasi ng Ser v.  Cor p.  ( I n r e 
Ai r  Condi t i oni ng,  I nc.  of  St uar t ) ,  845 F. 2d 293,  296 ( 11t h Ci r .  
1988)  ( expl ai ni ng t hat  " nei t her  a l et t er  of  cr edi t  nor  i t s 
pr oceeds ar e pr oper t y of  t he debt or ' s est at e" ;  however ,  
" [ c] ol l at er al  whi ch has been pl edged by t he debt or  as secur i t y 
f or  a l et t er  of  cr edi t  [ ]  i s  pr oper t y of  t he debt or ' s est at e" ) .  



No.  2007AP2791   

 

19 
 

Bank of  Mar yl and ( I n r e Page) ,  18 B. R.  713,  715- 16 ( D. D. C.  

1982) .  

¶40 The di ssent  cont ends t hat  we mi sconst r ue Kel l ogg and 

t hat  i t  act ual l y suppor t s t he di ssent ' s posi t i on t hat  " t he 

pr oceeds at  i ssue ar e pr oper t y of  t he [ debt or ' s]  est at e,  by 

v i r t ue of  t he est at e col l at er al  secur i ng t hem. " 21  Thi s asser t i on 

hi ghl i ght s t he cent r al  f l aw at  t he cor e of  t he di ssent :   i t  

mi st akenl y conf l at es t he r i ght s of  a benef i c i ar y of  a l et t er  of  

cr edi t  t o t he pr oceeds of  t he l et t er  of  cr edi t  wi t h t he r i ght s  

of  a secur ed cr edi t or  t o an i nt er est  i n t he pr oper t y of  t he 

debt or ' s est at e.  

¶41 The di ssent  cor r ect l y poi nt s out  t hat  Kel l ogg 

concl udes t hat  " ' t he l et t er  of  cr edi t  i t sel f  and t he payment s 

t her eunder  may not  be pr oper t y of  [ t he]  debt or ,  but  t he 

col l at er al  pl edged as a secur i t y i nt er est  f or  t he l et t er  of  

cr edi t  i s . ' " 22  We do not  quar r el  wi t h t hi s st at ement .   However ,  

what  t he di ssent  mi st akenl y does next  i s t o conf l at e t he r i ght s 

of  a secur ed cr edi t or  ( M&I  Bank)  t o enf or ce i t s secur i t y 

i nt er est  i n t he pr oper t y of  t he debt or  ( Admanco)  wi t h t he r i ght s 

of  t he benef i c i ar y of  t he l et t er  of  cr edi t  ( St ant on)  t o be pai d 

by M&I  Bank,  i ndependent  of  any cont r act  bet ween M&I  Bank and 

Admanco.   

                                                 
21 Di ssent ,  ¶¶86–87.    

22 I d. ,  ¶86 ( quot i ng Kel l ogg v.  Bl ue Quai l  Ener gy,  I nc. ,  831 
F. 2d 586,  590–91 ( 5t h Ci r .  1987) ) .  
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¶42 An exampl e may hel p t o show why t he di ssent  i s 

conf l at i ng t wo separ at e and di st i nct  pr oper t y r i ght s.   Suppose 

Admanco had gi ven pr oper t y of  an unnamed t hi r d par t y,  i nst ead of  

i t s  own pr oper t y,  as secur i t y f or  t he l et t er s of  cr edi t ,  

br eached i t s l ease,  and assi gned i t s asset s f or  t he benef i t  of  

cr edi t or s;  St ant on t hen dr ew down t he $750, 000.   Under  t hat  

scenar i o,  when M&I  Bank r eal i zes on i t s secur i t y  under l y i ng t he 

l et t er s of  cr edi t ,  t her e wi l l  be no ef f ect  on t he debt or ' s 

est at e because onl y t he pr oper t y of  t he unnamed t hi r d par t y wi l l  

be af f ect ed.   However ,  i n t hat  hypot het i cal ,  M&I  Bank woul d be 

enf or ci ng t he same r i ght  agai nst  col l at er al  and f ul f i l l i ng t he 

same obl i gat i on t o honor  St ant on' s r i ght s t o pr oceeds f r om t he 

l et t er s of  cr edi t  as i t  has i n t he case now bef or e us.    

¶43 The r i ght  t o execut e agai nst  col l at er al  and t he r i ght  

t o dr aw down pr oceeds f r om l et t er s of  cr edi t  ar e l egal l y 

separ at e and i ndependent  of  one anot her .   To concl ude ot her wi se 

woul d def eat  t he r i ght s of  t he benef i c i ar y of  a l et t er  of  

cr edi t ,  who i s ent i t l ed t o t he same secur i t y of  payment  as i t  

woul d have r ecei ved i f  Admanco had not  commenced an i nsol vency 

pr oceedi ng.   See Eaki n,  875 F. 2d at  117.   I n t hi s r espect ,  t he 

i ssuer  of  t he l et t er s of  cr edi t  oper at es l i ke a guar ant or  of  

St ant on' s r i ght s under  t he l ease.   See I n r e Far m Fr esh 

Super mar ket s,  257 B. R.  at  772.     

2.   Ch.  128 cl ai ms 

¶44 Al l  pr oper t y admi ni st er ed under  ch.  128 was t he 

debt or ' s pr oper t y,  whi ch becomes t he debt or ' s est at e,  t hat  i s  

t hen subj ect  t o admi ni st r at i on by t he r ecei ver .   Wi s.  St at .  
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§ 128. 08.   The " c l ai ms"  t hat  ar e f i l ed i n a ch.  128 pr oceedi ng 

ar e c l ai ms t o r ecei ve a di st r i but i on f r om t he debt or ' s est at e.   

I ndus.  Comm' n,  242 Wi s.  at  118.   For  exampl e,  Wi s.  St at .  

§ 128. 14( 1)  r equi r es cr edi t or s " t o f i l e t hei r  ver i f i ed c l ai ms 

wi t hi n 3 mont hs f r om t he dat e of  t he f i l i ng of  an assi gnment  or  

t he appoi nt ment  of  a r ecei ver . "   ( Emphasi s added. )   Such cl ai ms 

seek payment  f r om t he pr oper t y  t hat  compr i ses t he debt or ' s  

est at e.   See Ni ckel  v.  St ol t z ( I n r e Davi s Br os.  St one Co. ) ,  245 

Wi s.  130,  13 N. W. 2d 512 ( 1944) ;  Pobr esl o v.  Guar .  Mor t g.  Cor p. ,  

210 Wi s.  20,  242 N. W.  725 ( 1932) .    

¶45 Wi sconsi n St at .  § 128. 14( 2)  r ai ses concer ns f or  

cr edi t or s " not  f i l i ng c l ai ms wi t hi n t he t i me l i mi t ed [ because 

t hey]  may be pr ecl uded f r om par t i c i pat i on i n any di v i dend whi ch 

may be decl ar ed. "   ( Emphasi s added. )   The " c l ai m"  r ef er enced i n 

§ 128. 14( 2)  i s a c l ai m agai nst  t he debt or ' s est at e,  and t he 

" di v i dend"  t hat  i s  r ef er enced i n § 128. 14( 2)  i s a payment  f r om 

t he debt or ' s est at e.   See Cal umet  Cnt y.  v.  Baumann ( I n r e 

Cal umet  Br ewi ng Co. ) ,  243 Wi s.  317,  321,  10 N. W. 2d 190 ( 1943) .   

Wi sconsi n St at .  § 128. 15 addr esses " [ o] bj ect i ons t o c l ai ms. "   

( Emphasi s added. )   Agai n,  t he " c l ai ms"  r ef er enced ar e c l ai ms t o 

a di st r i but i on f r om t he debt or ' s est at e.   Gel at t  v.  DeDaki s,  77 

Wi s.  2d 578,  600- 01,  254 N. W. 2d 171 ( 1977) .    

¶46 " Cl ai ms"  al so ar e addr essed i n Wi s.  St at .  § 128. 17( 2) ,  

t he st at ut e upon whi ch t he ci r cui t  cour t  and t he cour t  of  

appeal s r el i ed t o pr ecl ude St ant on' s r et ent i on of  t he pr oceeds 

of  t he l et t er s of  cr edi t .   Admanco,  318 Wi s.  2d 232,  ¶36.   
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Sect i on 128. 17 i s ent i t l ed " [ o] r der  of  di st r i but i on, "  and i t  

pr ovi des i n r el evant  par t :  

( 1)  The or der  of  di st r i but i on out  of  t he 
debt or ' s est at e shal l  be as f ol l ows:  

.  .  .   

( g)  Debt s due t o cr edi t or s gener al l y,  i n 
pr opor t i on t o t he amount  of  t hei r  c l ai ms,  as al l owed.  

.  .  .   

( 2)  Debt s t o become due as wel l  as debt s due may 
be pr oved,  but  a l essor ' s c l ai m shal l  be l i mi t ed t o 
past  due r ent ,  and t o any act ual  damage caused t he 
l essor  by a r ej ect i on of  t he l ease on t he par t  of  t he 
debt or  or  by i t s t er mi nat i on by f or ce of  i t s  
pr ovi s i ons.   The l essor  shal l  be ent i t l ed t o payment  
i n f ul l ,  at  t he r at e speci f i ed i n t he l ease,  f or  t he 
per i od of  any act ual  occupancy by t he r ecei ver  or  
assi gnee.  

( Emphasi s added. )  

¶47 Wi sconsi n St at .  § 128. 17( 2)  l i mi t s a l essor ' s c l ai ms 

agai nst  pr oper t y of  t he debt or ' s est at e.   However ,  i t  says 

not hi ng about  a l essor ' s c l ai ms agai nst  pr oper t y t hat  i s  not  

pr oper t y of  t he debt or ' s est at e.   St at ed ot her wi se,  ch.  128 

appl i es t o c l ai ms agai nst  t he debt or ' s est at e,  not  t o c l ai ms 

agai nst  t he pr oper t y of  anot her .  

¶48 Recogni z i ng t hat  ch.  128 cl ai ms ar e c l ai ms t o shar e i n 

t he debt or ' s est at e i s i mpor t ant  because t he pr oceeds of  t he 

l et t er s of  cr edi t  ar e not  pr oper t y of  t he debt or ' s est at e.    

Kel l ogg,  831 F. 2d at  589;  supr a ¶¶32- 37.   Ther ef or e,  Wi s.  St at .  

§ 128. 17( 2)  says not hi ng about  pr oceeds f r om l et t er s of  cr edi t ,  

whi ch ar e pr oper t y of  t he i ssuer s.   The cour t  of  appeal s di d not  

consi der  f r om what  pr oper t y a " c l ai m"  under  § 128. 17( 2)  was 
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r equest i ng payment .   However ,  t he onl y pr oper t y i n a ch.  128 

pr oceedi ng i s t he pr oper t y of  t he debt or ' s est at e.   Wi s.  St at .  

§ 128. 08;  I ndus.  Comm' n,  242 Wi s.  at  118.   Because t he 

r est r i ct i on of  § 128. 17( 2)  appl i es onl y t o di s t r i but i ons f r om 

t he debt or ' s est at e,  i t  i s  not  appl i cabl e her e.  

¶49 The cour t  of  appeal s concl uded t hat  Wi s.  St at .  

§ 128. 17( 2)  capped St ant on' s c l ai m f or  r ent ,  r el y i ng i n par t  on 

cases such as Ol dden v.  Tont o Real t y Cor p. ,  143 F. 2d 916 ( 2d 

Ci r .  1944)  and Redback Net wor ks,  I nc.  v.  Mayan Net wor ks Cor p.  

( I n r e Mayan Net wor ks Cor p. ) ,  306 B. R.  295 ( B. A. P.  9t h Ci r .  

2004) ,  const r ui ng 11 U. S. C.  § 502( b) ( 6) ( A)  ( 2006)  of  t he r evi sed 

f eder al  bankr upt cy code.   Admanco,  318 Wi s.  2d 232,  ¶¶11- 13,  24–

25,  31–34.   However ,  t hi s pr ovi s i on of  t he f eder al  bankr upt cy 

code i s unl i ke Wi s.  St at .  § 128. 17( 2)  and t her ef or e,  

i nt er pr et at i ons of  i t  cannot  be used t o suppor t  appl y i ng 

§ 128. 17( 2)  t o cap cont r act  damages t hat  ar e not  c l ai ms agai nst  

t he debt or ' s est at e.  

¶50 The r evi sed f eder al  bankr upt cy act  caps " r ent  r eser ved 

by such l ease,  wi t hout  accel er at i on,  f or  t he gr eat er  of  one 

year ,  or  15 per cent ,  not  t o exceed t hr ee year s,  of  t he r emai ni ng 

t er m of  such l ease. "   11 U. S. C.  § 502( b) ( 6) ( A) .   I t  was t hi s  
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pr ovi s i on t hat  Ol dden23 and I n r e Mayan Net wor ks i nt er pr et ed i n 

t he cont ext  of  a f eder al  bankr upt cy pr oceedi ng,  not  a st at e 

i nsol vency pr oceedi ng as we have her e.   Ol dden,  143 F. 2d at  917;  

I n r e Mayan Net wor ks,  306 B. R.  at  297–98.   Whi l e i t  may be t hat  

ch.  128 was model ed on t he f eder al  bankr upt cy act ,  i t  i s  beyond 

di sput e t hat  when t he f eder al  act  was r evi sed t o i ncl ude t hi s 

cap,  ch.  128 was not  s i mi l ar l y r evi sed.   Ther ef or e,  t he case l aw 

i nt er pr et i ng t he cap on r ent  f r om § 502( b) ( 6) ( A)  does not  i nf or m 

our  i nt er pr et at i on of  Wi s.  St at .  § 128. 17( 2) . 24   

3.   Br each of  cont r act  

¶51 Even t hough t he pr oceeds of  a l et t er  of  cr edi t  ar e not  

t he pr oper t y of  t he debt or ' s est at e and t he dr awdowns on t he 

l et t er s of  cr edi t  ar e not  c l ai ms agai nst  t he debt or ' s est at e,  i t  

does not  f ol l ow t hat  a r ecei ver  can make no cl ai m t hat  t he 

benef i c i ar y dr ew down mor e pr oceeds t han i t  was cont r act ual l y 

ent i t l ed.  

                                                 
23 Ol dden v.  Tont o Real t y Cor p. ,  143 F. 2d 916 ( 2d Ci r .  

1944) ,  i nt er pr et ed 11 U. S. C.  § 502( b) ( 6) ( A) ' s pr edecessor ,  § 63 
sub.  a( 9) ,  whi ch est abl i shed a cap of  " ' r ent  r eser ved by t he 
l ease,  wi t hout  accel er at i on,  f or  t he year  next  succeedi ng t he 
dat e of  t he sur r ender  of  t he pr emi ses t o t he l andl or d or  t he 
dat e of  r eent r y of  t he l andl or d,  whi chever  f i r st  occur s,  .  .  .  
pl us an amount  equal  t o t he unpai d r ent  accr ued. ' "   I d.  at  917 
( quot i ng § 63 sub.  a( 9) ) .  

24 Sever al  ot her  cases ci t ed by t he di ssent  i nt er pr et  11 
U. S. C.  § 502( b) ( 6) ( A) ,  and f or  t he r easons j ust  expl ai ned,  do 
not  i nf or m our  i nt er pr et at i on of  Wi s.  St at .  § 128. 17( 2) .   See 
di ssent ,  ¶84 n. 7 ( c i t i ng AMB Pr op. ,  L. P.  v.  Of f i c i al  Cr edi t or s 
f or  t he Est at e of  AB Li qui dat i ng Cor p.  ( I n r e AB Li qui dat i ng 
Cor p. ) ,  416 F. 3d 961,  965 & n. 3 ( 9t h Ci r .  2005) ;  I n r e Connect i x 
Cor p. ,  372 B. R.  488 ( Bankr .  N. D.  Cal .  2007) ) .  
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¶52 Payment  f r om a st andby l et t er  of  cr edi t  does not  

negat e any sui t  f or  br each of  cont r act  agai nst  t he benef i c i ar y 

of  a l et t er  of  cr edi t ,  i f  such a c l ai m exi st s.   See Fi r st  Ave.  

W.  Bl dg.  v.  James ( I n r e Onecast  Medi a,  I nc. ) ,  439 F. 3d 558,  564 

( 9t h Ci r .  2006)  ( expl ai ni ng t hat  a t r ust ee may mai nt ai n a c l ai m 

f or  br each of  cont r act  i f  t he benef i c i ar y br eached t he cont r act  

under l y i ng t he l et t er  of  cr edi t  by a dr awdown t hat  exceeded t he 

benef i c i ar y ' s damages) .    

¶53 A br each of  cont r act  c l ai m i s a chose i n act i on under  

Wi sconsi n l aw and a pr oper t y r i ght  of  t he per son who hol ds i t .   

Bur mei st er  v.  Schul t z,  37 Wi s.  2d 254,  259,  154 N. W. 2d 770 

( 1967) .   Accor di ngl y,  her e,  i f  t her e wer e a br each of  cont r act  

act i on t hat  woul d l i e agai nst  St ant on,  t hat  pr oper t y r i ght  woul d 

bel ong t o t he debt or ' s est at e.   I n r e Onecast  Medi a,  439 F. 3d at  

564.   Pol sky sought  t o pr oceed on such a c l ai m because he sued 

St ant on f or  br each of  cont r act . 25  However ,  nei t her  t he c i r cui t  

cour t  nor  t he cour t  of  appeal s r ul ed on t hat  c l ai m.  

¶54 Recogni z i ng t hat  t he pr oceeds of  a st andby l et t er  of  

cr edi t  i s  not  par t  of  t he debt or ' s est at e,  whi l e per mi t t i ng a 

sui t  on t he debt or ' s behal f  agai nst  t he benef i c i ar y of  a st andby 

l et t er  of  cr edi t  f or  br each of  cont r act  i s  an i mpor t ant  

di st i nct i on t o mai nt ai n.   That  di st i nct i on pr eser ves t he abi l i t y  

of  a st andby l et t er  of  cr edi t  t o shi f t  t he r i sk of  nonpayment  

and i nsol vency t o t he i ssuer  of  t he l et t er  of  cr edi t ,  t her eby 

f aci l i t at i ng commer ci al  t r ansact i ons.   However ,  i t  al so per mi t s  

                                                 
25 Compl ai nt ,  ¶¶13,  19;  see supr a ¶29.  
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a debt or ' s r ecei ver  t o col l ect  al l  of  t he pr oper t y of  t he 

debt or ,  i ncl udi ng damages ar i s i ng f r om br each of  cont r act  

act i ons.  

¶55 Ther ef or e,  whi l e t he amount  of  money sought  by a 

r ecei ver  subsequent  t o a dr awdown on a st andby l et t er  of  cr edi t  

may be t he same amount  t hat  i s  pr oved as damages f or  br each of  

cont r act  agai nst  a benef i c i ar y,  t hey ar e not  t he same pr oper t y 

i nt er est  and t hey do not  ar i se i n t he same way.   The pr oceeds of  

a l et t er  of  cr edi t  i s  pr oper t y of  t he i ssuer  of  t he st andby 

l et t er  of  cr edi t .   Kel l ogg,  831 F. 2d at  589.   The damages f or  

br each of  cont r act  ar e pr oper t y of  t he debt or  because t hey ar e 

payment  f or  t he debt or ' s cont r act  r i ght s.   I n r e Onecast  Medi a,  

439 F. 3d at  564.    

¶56 Fur t her mor e,  di st r i but i on f r om a st andby l et t er  of  

cr edi t  ar i ses upon t he pr esent at i on of  document s t hat  t he 

st andby l et t er  of  cr edi t  r equi r es f or  payment .   Not hi ng mor e i s 

r equi r ed.   By cont r ast ,  damages f or  br each of  cont r act  r equi r e 

t he r ecei ver  t o pr ove t he cont r act ,  t he br each and t he amount  of  

damages t hat  r esul t ed f r om t he br each.   Ar t hur  L.  Cor bi n,  Cor bi n 

on Cont r act s §§ 943- 944,  at  923- 24 ( 1952) .   St at ed ot her wi se,  a 

l awsui t  f or  br each of  cont r act  i n a ch.  128 pr oceedi ng r equi r es 

t he same pr oof s as does a l awsui t  f or  br each of  cont r act  out s i de 

of  such pr oceedi ng;  payment  of  damages i s not  aut omat i c upon a 

c l ai m of  br each of  cont r act .   See Hayes v.  Buda,  323 F. 2d 748,  

750 ( 7t h Ci r .  1963) .  

¶57 Her e,  Pol sky di d al l ege St ant on br eached t he l et t er  of  

cr edi t  cont r act ,  c l ai mi ng t hat  St ant on col l ect ed mor e money i n 
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t he dr awdown t han i t  had a r i ght  t o under  t he Admanco- St ant on 

l ease. 26  St ant on al so al l eged a c l ai m f or  br each of  cont r act ,  

c l ai mi ng t hat  Admanco br eached t he l ease,  t her eby gi v i ng r i se t o 

St ant on' s cont r act ual  r emedi es under  t he l ease. 27 

¶58 Resol ut i on of  bot h Pol sky' s and St ant on' s br each of  

cont r act  c l ai ms depend on t he t er ms of  t he wr i t t en Admanco-

St ant on l ease.   The l ease was submi t t ed t o t he c i r cui t  cour t  

dur i ng t he mot i ons f or  summar y j udgment ,  as wel l  as bei ng 

at t ached t o t he Compl ai nt .  

¶59 Ther e i s no di sput e t hat  Admanco br eached t he l ease by 

f ai l i ng t o pay t he r ent  due Januar y 1,  2005,  and t hat  Admanco 

di d not  t i mel y cur e t hat  def aul t  of  i t s  obl i gat i ons under  t he 

l ease. 28  St ant on al so mai nt ai ns t hat  Admanco def aul t ed under  t he 

l ease by assi gni ng i t s asset s f or  t he benef i t  of  cr edi t or s and 

havi ng a r ecei ver  appoi nt ed pur suant  t o Wi s.  St at .  ch.  128.   I n 

t hat  r egar d,  t he l ease pr ovi des i n sect i on 21:  

21.  EVENTS OF DEFAULT 

21. 1  Bankr upt cy of  Tenant  or  Guar ant or .   I t  
shal l  be a def aul t  by Tenant  under  t hi s Lease i f  
ei t her  or  bot h of  any Guar ant or  and Tenant  makes an 
assi gnment  f or  t he benef i t  of  cr edi t or s,  or  f i l es a 
vol unt ar y pet i t i on under  any st at e or  f eder al  
bankr upt cy or  i nsol vency l aw .  .  .  t hat  i s  not  
di smi ssed wi t hi n 90 days,  .  .  .  or  whenever  a r ecei ver  
of  Tenant  or  any Guar ant or ,  as t he case may be,  or  of ,  

                                                 
26 Compl ai nt ,  ¶¶13,  19.  

27 Answer  2,  ¶13;  Answer  3,  ¶8 ( set t i ng f or t h " Of f set  
Ri ght s" ) .    

28 Admanco- St ant on l ease,  § 21. 2.  



No.  2007AP2791   

 

28 
 

or  f or ,  t he pr oper t y of  Tenant  or  any Guar ant or ,  as 
t he case may be,  shal l  be appoi nt ed,  or  Tenant  or  
Guar ant or ,  as t he case may be,  admi t s i t  i s  i nsol vent  
or  i s not  abl e t o pay i t s debt s as t hey mat ur e.    

( Emphasi s added. )  

¶60 Admanco assi gned i t s asset s t o Pol sky f or  t he benef i t  

of  Admanco' s cr edi t or s,  and Pol sky was appoi nt ed r ecei ver  f or  

Admanco' s pr oper t y.   These f act s ar e undi sput ed.   The t er ms of  

def aul t  under  sect i on 21. 1 ar e c l ear l y set  out ,  and t he 

undi sput ed f act s est abl i sh t hat  Admanco " ma[ de]  an assi gnment  

f or  t he benef i t  of  cr edi t or s"  and " f i l e[ d]  a vol unt ar y pet i t i on 

under  [ ]  st at e .  .  .  i nsol vency l aw. "   As such,  Admanco' s 

conduct  comes wi t hi n i t s pr ovi s i ons.   Ther ef or e,  as a mat t er  of  

l aw,  Admanco commi t t ed a second event  of  def aul t  under  t he 

l ease' s t er ms by t hese act i ons.   See Pr ent  Cor p. ,  238 Wi s.  2d 

777,  ¶10.  

¶61 The Admanco- St ant on l ease al so pr ovi des r emedy opt i ons 

f or  t he l andl or d when t he t enant  def aul t s.   The r emedi es 

avai l abl e t o t he l andl or d ar e set  out  i n sect i on 22.   Her e,  

St ant on st at ed t hat  i t  was pr oceedi ng under  sect i on 22. 2( b)  of  

t he l ease when i t  t er mi nat ed Admanco' s possessi on wi t hout  

t er mi nat i ng i t s l ease. 29  Sect i on 22. 2 pr ovi des i n r el evant  par t :  

22. 2 Landl or d' s Remedi es.   I n t he event  of  any 
def aul t  by Tenant  under  t hi s  Lease,  Landl or d,  at  i t s  
opt i on,  .  .  .  may,  i n addi t i on t o al l  ot her  r i ght s and 
r emedi es pr ovi ded i n t hi s Lease,  or  ot her wi se at  l aw 
or  i n equi t y:   .  .  .  ( b)  t er mi nat e Tenant ' s r i ght  of  
possessi on of  t he Pr emi ses wi t hout  t er mi nat i ng t hi s 
Lease,  pr ovi ded,  however ,  t hat  Landl or d may,  whet her  
Landl or d el ect s t o pr oceed under  Subsect i ons ( a)  or  

                                                 
29 Af f i davi t  of  Scot t  Revol i nski ,  Exhi bi t  8.  
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( b)  above,  r el et  t he Pr emi ses,  or  any par t  t her eof  f or  
t he account  of  Tenant  .  .  .   I f  Landl or d el ect s t o 
pur sue i t s r i ght s and r emedi es under  Subsect i on ( b)  
above,  .  .  .  and Landl or d f ai l s  t o r el et  t he Pr emi ses,  
t hen Tenant  shal l  pay t o Landl or d t he sum of  ( x)  t he 
pr oj ect ed cost s of  Landl or d' s expenses of  r el et t i ng 
.  .  .  and ( y)  t he accel er at ed amount  of  Base Rest  and 
Addi t i onal  Rent  due under  t he Lease f or  t he bal ance of  
t he Ter m,  di scount ed t o pr esent  val ue at  a r at e of  6% 
per  annum.    

( Emphasi s added. )   St ant on gave af f i r mat i ve wr i t t en not i ce t hat  

i t  was not  t er mi nat i ng t he l ease;  i t  was mer el y t er mi nat i ng 

Admanco' s r i ght  of  possessi on. 30  St ant on al so gave not i ce t hat  

i n an ef f or t  t o mi t i gat e i t s damages,  i t  woul d be r el et t i ng par t  

of  t he pr emi ses t o EBSCO I ndust r i es. 31   

¶62 When St ant on t er mi nat ed Admanco' s possessi on wi t hout  

t er mi nat i ng t he l ease, 32 t he payment s f or  t he f ul l  t er m of  t he 

l ease came due at  a di scount ed r at e of  6% per  annum. 33  The Base 

Rent  under  t he l ease f or  t he f i r st  12 mont hs was $367, 882. 00;  

t he Base Rent  f or  t he next  12 mont hs was $377, 079. 05;  t he Base 

Rent  f or  t he t hi r d 12 mont hs was $386, 506. 03. 34  The Base Rent  

cont i nued t o escal at e annual l y,  endi ng wi t h $519, 807. 63 due 

dur i ng t he f i nal  12 mont hs of  t he l ease. 35  The cumul at i ve amount  

of  t he Base Rent  payment s due under  t he l ease,  di scount ed by 6% 

                                                 
30 I d.  

31 I d.  

32 See gener al l y Admanco- St ant on l ease,  § 22. 2.  

33 I d. ,  § 22. 2( b) .  

34 I d. ,  § 2. 2.  

35 I d.  
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per  annum,  gr eat l y exceeds St ant on' s $750, 000 dr aw down on t he 

st andby l et t er s of  cr edi t .   Ther ef or e,  St ant on di d not  br each 

t he Admanco- St ant on l ease when i t  dr ew down $750, 000 f r om t he 

st andby l et t er s of  cr edi t .    

¶63 Pol sky' s br each of  cont r act  c l ai m al l eges t hat  St ant on 

had no cont r act ual  r i ght  t o $750, 000 when i t  dr ew down t he 

st andby l et t er s  of  cr edi t  because St ant on had t er mi nat ed t he 

l ease. 36  However ,  as we ment i oned above,  t he document s t hat  

St ant on submi t t ed i n suppor t  of  i t s  mot i on f or  summar y j udgment  

show St ant on pr ovi ded af f i r mat i ve,  wr i t t en not i ce t hat  i t  was 

not  t er mi nat i ng t he l ease.   St ant on had t he cont r act ual  r i ght  t o 

sel ect  t hi s r emedy f or  Admanco' s def aul t s.   Ther ef or e,  Pol sky 

has not  set  out  f act s suf f i c i ent  t o show t hat  St ant on exceeded 

i t s r i ght s under  t he l ease when i t  accel er at ed t he r ent  due f or  

t he t er m of  t he l ease pur suant  t o t he Admanco- St ant on l ease,  

sect i on 22. 2( b) .   Accor di ngl y,  Pol sky' s br each of  cont r act  c l ai m 

f ai l s,  and St ant on' s br each of  cont r act  c l ai m pr evai l s.  

I I I .   CONCLUSI ON 

¶64 Because we concl ude t hat  t he pr oceeds of  t he s t andby 

l et t er s of  cr edi t  wer e not  pr oper t y of  Admanco,  t hey ar e not  

pr oper t y of  t he debt or ' s est at e subj ect  t o t he r ecei ver ' s 

admi ni st r at i on under  ch.  128.   We al so concl ude t hat  t he " c l ai m"  

of  Wi s.  St at .  § 128. 17( 2)  i s a c l ai m agai nst  pr oper t y of  t he 

debt or ' s est at e,  not  a c l ai m agai nst  pr oper t y of  t he i ssuer  of  

t he st andby l et t er s of  cr edi t .   And f i nal l y,  we concl ude t hat  

                                                 
36 Compl ai nt ,  ¶13.  
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t he c i r cui t  cour t  shoul d have or der ed summar y j udgment  denyi ng 

Pol sky' s br each of  cont r act  c l ai m and gr ant i ng St ant on' s br each 

of  cont r act  c l ai m.    

¶65 Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and r emand t o t he c i r cui t  cour t  t o di smi ss Pol sky' s sui t  

agai nst  St ant on,  as i t  r el at es t o t he pr oceeds of  t he st andby 

l et t er s of  cr edi t ,  and f or  f ur t her  pr oceedi ngs consi st ent  wi t h 

t hi s deci s i on. 37 

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

¶66 SHI RLEY S.  ABRAHAMSON,  C. J. ,  and ANNETTE KI NGSLAND 

ZI EGLER,  J. ,  di d not  par t i c i pat e.  

 

 

 

                                                 
37 We do not  addr ess whet her  St ant on i s a secur ed cr edi t or  

wi t hi n t he meani ng of  Wi s.  St at .  § 128. 25( 1) ( e)  because t hat  
i ssue has no bear i ng on our  concl usi on t hat  t he pr oceeds of  t he 
l et t er s of  cr edi t  ar e not  pr oper t y of  t he debt or ' s est at e.    



No.   2007AP2791. npc 

 

1 
 

¶67 N.  PATRI CK CROOKS,  J.    ( di ssent i ng) .   Who needs t he 

l egi s l at ur e when we have t hi s maj or i t y?  Essent i al l y ,  t he 

maj or i t y does not  appear  t o l i ke t he cap i n Wi s.  St at .  

§ 128. 17( 2)  l i mi t i ng l andl or d c l ai ms f or  r ent  i n r ecei ver shi p 

pr oceedi ngs,  so i t  wr i t es i t s way ar ound i t .   I n so doi ng,  t he 

maj or i t y f ai l s  t o honor  t he pr i nci pl es under l y i ng r ecei ver shi p 

pr oceedi ngs i n Wi sconsi n and demol i shes t he ut i l i t y  of  

§ 128. 17( 2) ,  whi ch i s desi gned t o compensat e a l andl or d f or  l oss 

of  r ent  whi l e pr event i ng a c l ai m f or  pr ospect i ve r ent  so l ar ge 

t hat  i t  woul d depl et e an est at e i n r ecei ver shi p t o t he det r i ment  

of  unsecur ed cr edi t or s.    

¶68 The maj or i t y does t hat  al l  i n t he name of  pr ot ect i ng 

t he i nt egr i t y of  al l  l et t er s of  cr edi t .   However ,  t he maj or i t y ' s 

f ear  t hat  t o r ul e ot her wi se wi l l  dest r oy t he ut i l i t y  of  l et t er s 

of  cr edi t  i s  unf ounded.   The cour t  of  appeal s '  opi ni on i n t hi s  

mat t er  was nar r ow and i mpact ed onl y l et t er s of  cr edi t  bet ween 

l andl or ds and t enant s,  and onl y pr oceeds exceedi ng a l andl or d' s 

al l owabl e c l ai ms under  chapt er  128.   As a r esul t  of  t he maj or i t y  

opi ni on,  r ecei ver shi p est at es ar e mor e l i kel y t o be depl et ed by 

a l andl or d t hat  had cont r act ed f or  al l  of  i t s  f ut ur e r ent ,  and 

unsecur ed cr edi t or s i n r ecei ver shi p pr oceedi ngs ar e mor e l i kel y  

t o be l ef t  t wi st i ng i n t he wi nd.  

¶69 Accor di ngl y,  I  di ssent .   I  agr ee wi t h t he par t i es,  t he 

c i r cui t  cour t ,  t he cour t  of  appeal s,  and numer ous f eder al  cour t s1 

t hat ,  i n t he cont ext  of  r ecei ver shi p and bankr upt cy,  t he 

pr oceeds of  t he l et t er  of  cr edi t  her e,  ar e secur ed by pr oper t y 

                                                 
1 See i nf r a ¶84 n. 7 ( l i s t i ng cases) .  
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of  t he est at e,  and t hus ar e wi t hi n t he r ecei ver ' s ( or  bankr upt cy 

t r ust ee' s)  cont r ol .   Addi t i onal l y,  i n r esponse t o t he quest i ons 

asked of  t hi s cour t  by t he par t i es,  I  woul d concl ude,  as di d t he 

cour t  of  appeal s,  t hat  St ant on i s not  a secur ed cr edi t or  as 

def i ned by Wi s.  St at .  § 128. 25( 1) ( e) ,  t hat  t hat  concl usi on does 

not  of f end t he i ndependence pr i nci pl e,  and t hat  St ant on' s c l ai m 

i s l i mi t ed by t he l andl or d cap i n Wi s.  St at .  § 128. 17( 2) .   

Hence,  I  woul d af f i r m t he cour t  of  appeal s.  

¶70 To under st and why t he maj or i t y ' s appr oach i s 

mi sgui ded,  i t  i s  i mpor t ant  t o under st and how r ecei ver shi p 

pr oceedi ngs oper at e and t he r at i onal e behi nd t he st at ut or y 

scheme.  Wi sconsi n St at .  ch.  128 gover ns assi gnment s f or  t he 

benef i t  of  cr edi t or s.   " An assi gnment  pr ovi des a means of  

l i qui dat i ng t he asset s of  a debt or  i n an or der l y and cont r ol l ed 

manner . "   4 Char l es G.  Cent er  et  al . ,  Wi sconsi n Busi ness Advi sor  

Ser i es:   Col l ect i ons & Bankr upt cy § 4. 2. 16,  at  2: 21 ( 2006) .   The 

Wi sconsi n l egi s l at ur e or i gi nal l y  adopt ed chapt er  128 i n 1937,  L.  

1937,  ch.  431,  and model ed i t  on par t i cul ar  pr ovi s i ons of  t he 

f eder al  Bankr upt cy Act  of  1898 as i t  was amended t hr ough 1928. 2  

See Capi t ol  I ndem.  Cor p.  v.  Hoppe ( I n r e Bossel l ,  Van Vecht en & 

                                                 
2 Al t hough t he l egi s l at ur e adopt ed chapt er  128 i n 1937,  

t her e i s l i t t l e Wi sconsi n case l aw or  l egi s l at i ve hi st or y 
i nt er pr et i ng chapt er  128' s pr ovi s i ons.   Because of  t hat ,  cour t s 
have of t en l ooked t o sour ces i nt er pr et i ng t he Bankr upt cy Act  
when i nt er pr et i ng par al l el  pr ovi s i ons i n chapt er  128.   See,  
e. g. ,  I n r e Del t a Gr oup,  300 B. R.  918,  923- 24 ( Bankr .  E. D.  Wi s.  
2003)  ( compar i ng Wi s.  St at .  ch.  128 pr ovi s i on wi t h s i mi l ar  
pr ovi s i on i n bankr upt cy code) ;  Capi t ol  I ndem.  Cor p.  v.  Hoppe ( I n 
r e Bossel l ,  Van Vecht en & Chapman) ,  30 Wi s.  2d 20,  26- 29,  139 
N. W. 2d 639 ( 1966)  ( same) .  
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Chapman) ,  30 Wi s.  2d 20,  26,  139 N. W. 2d 639 ( 1966) ;  4 Cent er  et  

al . ,  § 4. 2. 16,  at  2: 21.  

¶71 To i ni t i at e r ecei ver shi p pr oceedi ngs under  chapt er  

128,  a debt or  vol unt ar i l y  assi gns i t s asset s t o an assi gnee who 

f i l es t he assi gnment  and del i ver s t he bond t o t he c i r cui t  cour t .   

Wi s.  St at .  § 128. 02;  see Li nt on v.  Schmi dt ,  88 Wi s.  2d 183,  189,  

277 N. W. 2d 136 ( 1979) .   Ther eaf t er ,  as Wi s.  St at .  § 128. 05( 1)  

pr ovi des,  " [ t ] he cour t  shal l  .  .  .  or der  t he assi gnee t o 

admi ni st er  t he debt or ' s est at e pur suant  t o t hi s chapt er ,  and t he 

assi gnee shal l  be vest ed wi t h t he power s of  a r ecei ver . "     See 

al so 4 Cent er  et  al . ,  § 4. 2. 16,  at  2: 21.  

¶72 Once appoi nt ed,  a r ecei ver  gener al l y has a dut y t o 

" act [ ]  f or  t he benef i t  of  t he i nsol vent  debt or  and al l  of  hi s 

cr edi t or s. "   Candee v.  Egan,  84 Wi s.  2d 348,  361,  267 N. W. 2d 890 

( 1978)  ( c i t i ng Har r i gan v.  Gi l chr i st ,  121 Wi s.  127,  237,  99 N. W.  

909 ( 1904) ) .   However ,  gi ven t hat  " [ t ] he obj ect  and pur pose of  

assi gnment  l aw i s t o af f or d an equal  di st r i but i on of  t he 

assi gnor ' s est at e t o al l  cr edi t or s i n pr opor t i on t o t hei r  

c l ai ms, "  t he r ecei ver  i s " bound t o l ook pr i mar i l y t o t he 

i nt er est s of  t he cr edi t or s. "   Li nt on,  88 Wi s.  2d at  198.  

¶73 As f or  speci f i c  dut i es,  t he r ecei ver  i nvent or i es al l  

asset s of  t he est at e and l i s t s al l  of  t he debt or ' s cr edi t or s.   

Wi s.  St at .  § 128. 13.   Mor eover ,  t he r ecei ver  i s gi ven t he t i t l e 

of  t he debt or  t o t he pr oper t y and gi ven t he r i ght  t o r ecover  

pr oper t y t hat  t he debt or  i mpr oper l y t r ansf er r ed.   Wi s.  St at .  

§ 128. 19( 1) - ( 2) .   The debt or ' s cr edi t or s have t hr ee mont hs f r om 

t he f i l i ng or  appoi nt ment  of  t he r ecei ver  t o f i l e c l ai ms.   Wi s.  



No.   2007AP2791. npc 

 

4 
 

St at .  § 128. 14.   The r ecei ver  t hen,  i n accor dance wi t h Wi s.  

St at .  § 128. 17,  di st r i but es t he est at e asset s .   The r ecei ver  

f i r st  pays cost s of  pr eser vi ng and admi ni st er i ng t he est at e,  

wages,  t axes,  and ot her  debt s ent i t l ed t o pr i or i t y.   Wi s.  St at .  

§ 128. 17( 1) ( a) - ( f ) .   The r ecei ver  t hen pays debt s due t o gener al  

unsecur ed cr edi t or s pr o r at a " i n pr opor t i on t o t he amount  of  

t hei r  c l ai ms,  as al l owed. "   Wi s.  St at .  § 128. 17( 1) ( g) .  

¶74 I n r ecei ver shi p pr oceedi ngs,  l andl or ds'  or  l essor s '  

c l ai ms r ecei ve t r eat ment  uni que f r om cl ai ms of  secur ed and 

gener al  unsecur ed cr edi t or s.   Wi s.  St at .  § 128. 17( 2)  pr ovi des:    

Debt s t o become due as wel l  as debt s due may be 
pr oved,  but  a l essor ' s c l ai m shal l  be l i mi t ed t o past  
due r ent ,  and t o any act ual  damage caused t he l essor  
by a r ej ect i on of  t he l ease on t he par t  of  t he debt or  
or  by i t s t er mi nat i on by f or ce of  i t s  pr ovi s i ons.   The 
l essor  shal l  be ent i t l ed t o payment  i n f ul l ,  at  t he 
r at e speci f i ed i n t he l ease,  f or  t he per i od of  any 
act ual  occupancy by t he r ecei ver  or  assi gnee.  

I n ot her  wor ds,  a l andl or d or  l essor  i s l i mi t ed t o c l ai ms f or  

" past  due r ent , "  i ncl udi ng r ent  due f or  t he per i od dur i ng whi ch 

t he r ecei ver  or  assi gnee occupi ed t he pr oper t y,  and any act ual  

damage caused by t he debt or ' s r ej ect i on of  t he l ease or  i t s 

t er mi nat i on.   Al t hough t he st at ut e does not  expr essl y st at e t hat  

a l andl or d or  l essor  has no cl ai m f or  f ut ur e r ent ,  i t  can be 

r easonabl y i nf er r ed f r om t he l anguage " past  due r ent "  and 

" act ual  damage"  t hat  t he st at ut e does not  per mi t  a c l ai m f or  

f ut ur e r ent .   The par t i es do not  appear  t o di sput e t hat  t he 

st at ut e,  i f  appl i cabl e,  woul d l i mi t  St ant on' s al l owabl e c l ai m.   

Addi t i onal l y,  t he st at ut or y hi st or y bear s out  t hat  

i nt er pr et at i on,  as expl ai ned her ei n.  
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¶75 As an i ni t i al  mat t er ,  cour t s have under st ood t he 

or i gi nal  enact ment  of  t he f eder al  Bankr upt cy Act  of  1898,  af t er  

whi ch t he l egi s l at ur e model ed Wi s.  St at .  § 128. 17( 2) ,  t o 

pr ecl ude a l andl or d f r om r ecover i ng f ut ur e r ent  because such a 

c l ai m coul d not  be pr oved.   See Ol dden v.  Tont o Real t y Cor p. ,  

143 F. 2d 916,  918 ( 2d Ci r .  1944)  ( l i s t i ng cases so hol di ng) .   

Al t hough t he cour t  i n Ol dden not ed t hat  t he r ul e l i mi t i ng a 

l andl or d t o past  due r ent  " was of t en har sh as t o t he 

l andl or d,  .  .  .  i t  di d pr event  t he exhaust i on of  bankr upt  

est at es f or  di spr opor t i onat el y l ar ge l ease cl ai ms. "   I d.  at  919.    

¶76 I n 1934,  Congr ess amended f eder al  bankr upt cy l aw t o 

per mi t  a l andl or d t o c l ai m past  due r ent  as wel l  as a por t i on of  

f ut ur e r ent  capped at  " t he gr eat er  of  one year ,  or  15 per cent ,  

not  t o exceed t hr ee year s,  of  t he r emai ni ng t er m of  such l ease. " 3  

11 U. S. C.  § 502( b) ( 6) .   I n ot her  wor ds,  Congr ess per mi t t ed 

l ar ger  c l ai ms f or  f ut ur e r ent  " t o compensat e t he l andl or d f or  

hi s l oss, "  yet  i t  s t i l l  r et ai ned a cap under  § 502( b) ( 6)  t o 

pr event  " a c l ai m so l ar ge ( based on a l ong- t er m l ease)  as t o 

pr event  ot her  gener al  unsecur ed cr edi t or s f r om r ecover i ng a 

di v i dend of  t he est at e. "   Redback Net wor ks,  I nc.  v.  Mayan 

Net wor ks Cor p.  ( I n r e Mayan Net wor ks Cor p. ) ,  306 B. R.  295,  298 

                                                 
3 However ,  i t  i s  wor t h not i ng t hat  i n Chapt er  11 

pr oceedi ngs,  " [ t ] o t he ext ent  t hat  a l andl or d wi l l  have a 
secur i t y deposi t  i n excess of  t he amount  of  t he c l ai m al l owed 
under  § 502( b) ( 6) ,  t he excess wi l l  be t ur ned over  t o t he 
[ bankr upt cy]  t r ust ee. "   4 Col l i er  on Bankr upt cy,  § 502. 03[ 7] [ h]  
( 15t h ed.  r ev.  2002)  ( emphasi s added) ;  see al so Ol dden v.  Tont o 
Real t y Cor p. ,  143 F. 2d 916,  921 ( 2d Ci r .  1944)  ( st at i ng t hat  any 
sur pl us of  secur i t y deposi t  hel d by a l andl or d beyond i t s 
per mi t t ed c l ai m " shoul d go t o t he t r ust ee f or  t he gener al  
cr edi t or s" ) .  
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( B. A. P.  9t h Ci r .  2004)  ( quot i ng t he l egi s l at i ve hi st or y of  

§ 502( b) ( 6)  i n S.  Rep.  No.  95- 989,  r epr i nt ed i n 1978 

U. S. C. C. A. N.  5787,  5849;  H. R.  Rep.  No.  95- 595,  r epr i nt ed i n 1978 

U. S. C. C. A. N.  5963,  6309) .   Not abl y,  t he Wi sconsi n l egi s l at ur e 

di d not  f ol l ow t he l ead of  Congr ess and t hus made no such change 

t o Wi s.  St at .  § 128. 17( 2) .   Rat her ,  t hat  st at ut e mai nt ai ns t he 

Bankr upt cy Act ' s pr e- 1934 l i mi t  t o c l ai ms f or  past  due r ent  and 

act ual  damages onl y. 4 

                                                 
4  The maj or i t y f ai l s  t o of f er  a per suasi ve expl anat i on of  

why f eder al  cases such as Ol dden and Mayan Net wor ks,  whi ch 
i nt er pr et  t he cap i mposed on l andl or d c l ai ms f or  f ut ur e r ent  i n 
11 U. S. C.  § 502( b) ( 6) ( A) ,  " do not  i nf or m"  i t s i nt er pr et at i on of  
t he cap i mposed on l andl or d c l ai ms i n r ecei ver shi p by Wi s.  St at .  
§ 128. 17( 2) .   I t s r easoni ng seems t o be based on t he obser vat i on 
t hat  t he f eder al  cap per mi t s a l ar ger  l andl or d c l ai m t han does 
t he st at e cap.   Ther ef or e,  i n t he maj or i t y ' s v i ew,  anal ogi z i ng 
t o f eder al  case l aw i nt er pr et i ng 11 U. S. C.  § 502( b) ( 6)  i s 
i nappr opr i at e her e.   See maj or i t y op. ,  ¶¶49- 50 & n. 24.    

The maj or i t y,  however ,  st ubbor nl y r ef uses t o acknowl edge 
t hat  t he pr i nci pl e pr esent  i n t he Bankr upt cy Act  of  1898——i . e. ,  
l i mi t i ng a l andl or d' s c l ai m f or  f ut ur e r ent  pr event s depl et i on 
of  an est at e i n i nsol vency pr oceedi ngs——necessar i l y  under l i es 
bot h 11 U. S. C.  § 502( b) ( 6)  and Wi s.  St at .  § 128. 17( 2) .   See 
Redback Net wor ks,  I nc.  v.  Mayan Net wor ks Cor p.  ( I n r e Mayan 
Net wor ks Cor p. ) ,  306 B. R.  295,  298 ( B. A. P.  9t h Ci r .  2004)  
( not i ng l egi s l at i ve hi st or y of  st at i ng t hat  " t he pur pose of  
[ § 502( b) ( 6) ]  i s  t o compensat e t he l andl or d f or  hi s l oss whi l e 
not  per mi t t i ng a c l ai m so l ar ge ( based on a l ong- t er m l ease)  as 
t o pr event  ot her  gener al  unsecur ed cr edi t or s f r om r ecover i ng a 
di v i dend of  t he est at e" )  ( i nt er nal  quot at i on mar ks omi t t ed) .   I n 
my vi ew,  and i n t he v i ew of  t he many f eder al  cases di scussed 
her ei n,  t hose cases cannot  be di smi ssed as i nappl i cabl e.   The 
Wi sconsi n l egi s l at ur e model ed Wi s.  St at .  § 128. 17( 2)  af t er  t he 
f eder al  bankr upt cy act  and i t s pur pose of  l i mi t i ng l andl or d 
c l ai ms f or  f ut ur e r ent ;  t he l at er  amendment  i n § 502( b) ( 6)  t hat  
i ncr eased t he amount  a l andl or d may cl ai m compor t s wi t h t hat  
pur pose.   Si mpl y put ,  t he maj or i t y ' s f ai l ur e t o appl y t hose 
cases def i es l ogi c,  r eason,  and common sense.  
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¶77 Hence,  Wi s.  St at .  § 128. 17( 2)  woul d l i mi t  St ant on t o a 

c l ai m f or  i t s past  due r ent  and act ual  damages onl y.   Gi ven 

t hat ,  t he maj or i t y endor ses an end r un,  t aki ng t he pr oceeds of  

t he l et t er  of  cr edi t  out  of  t he r ecei ver shi p based on i t s 

concl usi on t hat  t he pr oceeds ar e not  pr oper t y  of  t he est at e.   

Al t hough I  agr ee wi t h t he maj or i t y ' s concl usi on t hat  chapt er  128 

l i mi t s t he r ecei ver ' s cont r ol  t o pr oper t y of  t he debt or ' s 

est at e,  I  bel i eve t hat  t he maj or i t y ' s concl usi on t hat  t he 

pr oceeds her e ar e not  pr oper t y of  t he est at e i s mi sgui ded,  

pr eci sel y because t hese pr oceeds wer e secur ed by pr oper t y of  t he 

est at e,  as expl ai ned bel ow.   

¶78 The l ease bet ween St ant on and Admanco cont ai ned a 

pr ovi s i on wi t h t he headi ng " Secur i t y Deposi t , "  whi ch st at ed t hat  

Admanco woul d pr ovi de St ant on wi t h a $61, 313. 66 cash secur i t y 

deposi t 5 and t wo i r r evocabl e st andby l et t er s of  cr edi t  f or  

$375, 000 each " r epr esent i ng secur i t y f or  t he per f or mance by 

Tenant  of  i t s  r ent al  obl i gat i ons and cer t ai n of  Tenant ' s ot her  

obl i gat i ons her eunder . "   Bot h l et t er s of  cr edi t  wer e i ssued by 

M&I  Bank ( M&I ) ,  desi gnat ed St ant on as t he benef i c i ar y,  and 

st at ed t hat  M&I  woul d pay St ant on t he pr oceeds f r om t he l et t er s 

" upon pr esent at i on of "  document s st at i ng t hat  St ant on " i s 

ent i t l ed t o dr aw upon"  t he l et t er s.   The f i r st  l et t er  of  cr edi t  

                                                 
5 Al ong wi t h i t s  ar gument s t hat  i t  was ent i t l ed t o r et ai n 

t he pr oceeds f r om t he l et t er s of  cr edi t ,  St ant on al so ar gued t o 
t he cour t  of  appeal s t hat  i t  was ent i t l ed t o r et ai n t he cash 
secur i t y deposi t .   The cour t  of  appeal s r ej ect ed t hat  ar gument  
t o t he ext ent  t hat  t he secur i t y deposi t  exceeded St ant on' s 
al l owabl e c l ai m f or  damages.   See Admanco,  318 Wi s.  2d 232,  
¶¶24- 26.   St ant on does not  r enew i t s ar gument  r egar di ng t he 
secur i t y deposi t  her e.    
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desi gnat ed Admanco as t he appl i cant  ( t he Admanco l et t er )  and t he 

second l et t er  desi gnat ed Admanco' s pr i nci pal s,  Edwar d and 

Cr i st opher  Bumby,  as t he appl i cant s ( t he Bumby l et t er ) .   

I mpor t ant l y,  Admanco pl edged i t s asset s t o M&I  t o secur e 

Admanco' s and t he Bumbys'  obl i gat i ons under  bot h l et t er s of  

cr edi t .  

¶79 The cour t  of  appeal s '  deci s i on t ur ns on t he f act  t hat  

t he pr oceeds wer e secur ed by est at e asset s and t hat  St ant on and 

Admanco consi der ed t he l et t er s of  cr edi t  t o act  as a secur i t y 

deposi t  on t he l ease.   Admanco,  318 Wi s.  2d 232,  ¶¶35- 36.   The 

maj or i t y cal l s t he cour t  of  appeal s '  r easoni ng——an appr oach t hat  

t he c i r cui t  cour t  i n t hi s case endor sed and t hat  has suppor t  i n 

numer ous f eder al  cour t s——a " shor t cut . "   Maj or i t y op. ,  ¶¶34- 35.   

I n my vi ew,  t he cour t  of  appeal s got  i t  r i ght .   I t  f ol l owed an 

appr oach t aken by numer ous f eder al  cour t s.   Mor eover ,  t hat  

appr oach,  whi ch t he Ni nt h Ci r cui t  Bankr upt cy Appel l at e Panel  set  

f or t h i n t he Mayan Net wor ks case,  compor t s wi t h t he pr i nci pl es 

under l y i ng Wi sconsi n r ecei ver shi p l aw.   

¶80 Mayan Net wor ks i nvol ved t he subl ease of  a commer ci al  

bui l di ng.   The t enant  del i ver ed t o t he l andl or d bot h a cash 

secur i t y deposi t  and a l et t er  of  cr edi t  secur ed by t he t enant ' s 

cash,  bot h of  whi ch t he subl ease r ef er r ed t o as " secur i t y"  f or  

t he " f ai t hf ul  per f or mance by [ t he t enant ]  of  al l  of  [ t he 

t enant ' s]  obl i gat i ons under  t hi s [ s] ubl ease. "   I n r e Mayan 

Net wor ks,  306 B. R.  at  297.   Af t er  t he t enant  f i l ed f or  Chapt er  

11 bankr upt cy,  t he l andl or d dr ew down t he f ul l  amount  of  t he 

l et t er  of  cr edi t  pr oceeds and appl i ed t he cash secur i t y deposi t  
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t o r educe i t s al l owed cl ai m under  t he 11 U. S. C.  § 502( b) ( 6)  

st at ut or y cap.   I d.   The i ssue was whet her  t he l andl or d had t o 

appl y t he l et t er  of  cr edi t  pr oceeds t owar d t he r emai ni ng amount  

of  i t s  al l owed cl ai m under  § 502( b) ( 6) ,  t hus r educi ng t he amount  

of  i t s  unsecur ed cl ai ms.   I d.  at  297- 98.    

¶81 The Mayan Net wor ks cour t  f i r st  l ooked t o t he l anguage 

and hi st or y of  § 502( b) ( 6) ,  not i ng t hat  t he i nt ent  behi nd t he 

st at ut e was t hat  a secur i t y deposi t  must  be appl i ed t owar d a 

l andl or d' s t ot al  c l ai m,  whi ch l ef t  t he quest i on of  whet her  i t  

was t o t r eat  t he l et t er  of  cr edi t  l i ke a secur i t y deposi t  f or  

pur poses of  det er mi ni ng t he l andl or d' s c l ai m.   The cour t  f i r st  

i nvoked t he gener al  consensus among bankr upt cy cour t s t hat  

l et t er s of  cr edi t  ar e not  pr oper t y of  t he est at e.   However ,  i t  

s t at ed,  

[ T] he f act  t hat  l et t er s of  cr edi t  t hemsel ves ar e not  
pr oper t y of  t he est at e i s a r ed her r i ng.   Ther e i s 
not hi ng i n [ § 502( b) ( 6) ]  or  i n case l aw t hat  suggest s 
t hat  t he l i mi t at i on i n § 502( b) ( 6)  appl i es onl y t o 
amount s t hat  ar e pai d di r ect l y f r om pr oper t y of  t he 
est at e.   Rat her ,  t he appr opr i at e anal ysi s l ooks t o t he 
i mpact  t hat  t he dr aw upon t he l et t er  of  cr edi t  has on 
pr oper t y of  t he est at e.  

I d.  at  299 ( emphasi s added) .  

¶82 Looki ng t o t he i mpact  t hat  t he l andl or d' s dr aw on t he 

pr oceeds had on t he pr oper t y of  t he est at e,  t he cour t  r easoned 

t hat  t he pr oceeds secur ed by pr oper t y of  t he est at e wer e 

essent i al l y  a secur i t y deposi t .   I d.  at  300- 01.   I t  concl uded 

t hat  " [ t ] he dr aw upon t he l et t er  of  cr edi t  had t he same ef f ect  

on t he est at e as t he f or f ei t ur e of  a cash secur i t y deposi t . "   

I d.  at  301.   The cour t  det er mi ned t hat  t her e was f ur t her  suppor t  
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f or  t hat  concl usi on based on t he f act s t hat  t he subl ease 

descr i bed t he l et t er  of  cr edi t  as " secur i t y"  f or  t he subl ease 

and t hat  t he l et t er  of  cr edi t  was t o be r et ur ned t o t he t enant  

i f  t he t enant  had met  al l  of  i t s  obl i gat i ons under  t he subl ease.   

I d.  at  297,  301.   Accor di ngl y,  t he pr oceeds of  t he l et t er  of  

cr edi t  wer e t o be appl i ed t o t he l andl or d' s al l owabl e c l ai m as 

l i mi t ed by 11 U. S. C.  § 502( b) ( 6) .    

¶83 Fol l owi ng t hat  r easoni ng,  j ust  as t r ust ees i n 

bankr upt cy6 may seek t he r et ur n of  a secur i t y deposi t  t o t he 

ext ent  t hat  t he amount  exceeds t he debt or ' s sat i sf i ed 

obl i gat i on,  bankr upt cy cour t s have hel d t hat  a t r ust ee i n 

bankr upt cy i s ent i t l ed t o seek pr oceeds f r om a l et t er  of  cr edi t  

exceedi ng t he debt or ' s obl i gat i on t o t he cr edi t or ,  t o t he ext ent  

t hat  t hose pr oceeds ar e secur ed by est at e asset s.   See,  e. g. ,  

Fi r st  Avenue West  Bui l di ng,  LLC v.  James ( I n r e Onecast  Medi a,  

I nc. ) ,  439 F. 3d 558,  564 ( 9t h Ci r .  2006) ;  AMB Pr oper t y L. P.  v.  

Of f i c i al  Cr edi t or s ( I n r e AB Li qui dat i ng Cor p. ) ,  416 F. 3d 961,  

963 ( 9t h Ci r .  2005) ;  S- Tr an Hol di ngs,  I nc.  v.  Pr ot ect i ve I ns.  

Co.  ( I n r e S- Tr an Hol di ngs,  I nc. ) ,  414 B. R.  28,  35 ( Bankr .  D.  

Del .  2009)  ( debt or s may seek pr oceeds f r om l et t er s of  cr edi t  

exceedi ng t hei r  obl i gat i on) ;  see al so Two Tr ees v.  Bui l der s 

Tr anspor t ,  I nc.  ( I n r e Bui l der s Tr anspor t ,  I nc. ) ,  471 F. 3d 1178,  

                                                 
6 A r ecei ver  i n a chapt er  128 pr oceedi ng has 

r esponsi bi l i t i es and obl i gat i ons s i mi l ar  t o t hose of  a t r ust ee 
i n bankr upt cy.   Compar e Wi s.  St at .  §§ 128. 13,  128. 14,  and 128. 17 
( descr i bi ng r ecei ver ' s dut i es i n st at e r ecei ver shi p 
pr oceedi ngs) ,  wi t h 11 U. S. C.  §§ 704,  1106 ( l i s t i ng dut i es of  a 
t r ust ee i n f eder al  Chapt er  7 and Chapt er  11 bankr upt cy 
pr oceedi ngs) .  
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1187 ( 11t h Ci r .  2006)  ( a l et t er  of  cr edi t  benef i c i ar y had a dut y  

t o r et ur n t o t he debt or  excess pr oceeds not  used t o secur e t he 

debt or ' s obl i gat i on) .  

¶84 I  am per suaded t hat  t he appr oach t aken by t he cour t  i n 

Mayan Net wor ks,  and numer ous ot her  f eder al  cour t s, 7 suppor t s t he 

concl usi on t hat  l et t er  of  cr edi t  pr oceeds secur ed by est at e 

col l at er al  ar e pr oper t y of  t he est at e and t hus ar e subj ect  t o 

t he r ecei ver ' s cont r ol  i n a chapt er  128 pr oceedi ng.   The 

appr oach t hat  a benef i c i ar y may not  r et ai n st andby l et t er  of  

cr edi t  pr oceeds t hat  ar e secur ed by est at e asset s,  t o t he ext ent  

t hat  t hose secur ed pr oceeds exceed t he l i mi t  on a l andl or d' s or  

                                                 
7 Bef or e t he Ni nt h Ci r cui t  Bankr upt cy Appel l at e Panel  i ssued 

Mayan Net wor ks,  sever al  ot her  cour t s had obser ved t hat  
col l at er al  secur i ng l et t er  of  cr edi t  pr oceeds ar e pr oper t y of  
t he est at e.  See Kel l ogg v.  Bl ue Quai l  Ener gy,  I nc.  ( I n r e 
Compt on Cor p. ) ,  831 F. 2d 586,  590- 91 ( 5t h Ci r .  1987) ;  see al so 
Amer i can Bank v.  Leasi ng Ser vi ce Cor p.  ( I n r e Ai r  Condi t i oni ng,  
I nc. ) ,  845 F. 2d 293,  296 ( 11t h Ci r .  1988) .   Ot her s hel d t hat  
l et t er  of  cr edi t  pr oceeds act i ng as a secur i t y deposi t  ar e 
subj ect  t o t he bankr upt cy pr oceedi ngs.   Sol ow v.  PPI  Ent er s. ,  
I nc.  ( I n r e PPI  Ent er pr i ses ( U. S. ) ,  I nc. ) ,  324 F. 3d 197,  210 ( 3d 
Ci r .  2003) .   Si nce Mayan Net wor ks,  mul t i pl e ot her  cour t s have 
adopt ed i t s f r amewor k r ecogni z i ng t hat  pr oceeds of  a l et t er  of  
cr edi t  ar e pr oper t y of  t he est at e when t hey ar e secur ed by 
est at e col l at er al .   See,  e. g. ,  AMB Pr op. ,  L. P.  v.  Of f i c i al  
Cr edi t or s f or  t he Est at e of  AB Li qui dat i ng ( I n r e AB Li qui dat i ng 
Cor p. ) ,  416 F. 3d 961,  965 & n. 3 ( 9t h Ci r .  2005) ;  I nt ' l  Fi n.  
Cor p.  v.  Kai ser  Gr oup I nt ' l  I nc.  ( I n r e Kai ser  Gr oup I nt ' l ,  
I nc. ) ,  399 F. 3d 558,  566 ( 3d Ci r .  2005) ;  I n r e Connect i x Cor p,  
372 B. R.  488,  496 ( Bankr .  N. D.  Cal .  2007) ;  see al so Fi r st  Avenue 
West  Bui l di ng L. L. C.  v.  James ( I n r e Onecast  Medi a,  I nc. ) ,  439 
F. 3d 558 ( 9t h Ci r .  2006)  ( hol di ng t hat  a t r ust ee' s i nt er est  i n 
l et t er  of  cr edi t  pr oceeds act i ng as a secur i t y deposi t  i s  
pr oper t y of  t he est at e) ;  cf .  S- Tr an Hol di ngs,  I nc.  v.  Pr ot ect i ve 
I ns.  Co.  ( I n r e S- Tr an Hol di ngs,  I nc. ) ,  414 B. R.  28,  33- 34 
( Bankr .  D.  Del .  2009)  ( hol di ng t hat  because pr oceeds of  a l et t er  
of  cr edi t  wer e not  secur ed by est at e col l at er al ,  t he pr oceeds 
wer e not  pr oper t y of  t he est at e) .  
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l essor ' s c l ai med damages i n chapt er  128,  compor t s wi t h t he c l ear  

l egi s l at i ve i nt ent  t hat  a l andl or d i s ent i t l ed t o unpai d r ent  

t hr ough t he dat e of  t he r ecei ver shi p pet i t i on.   See Wi s.  St at .  

§ 128. 17( 2) .   I t  al so compor t s wi t h a r ecei ver ' s  dut y t o act  f or  

t he benef i t  of  t he cr edi t or s and t o col l ect  and i nvent or y t he 

pr oper t y of  t he est at e.   See Wi s.  St at .  § 128. 13 ( t he r ecei ver  

has a dut y t o i nvent or y t he pr oper t y of  est at e) ;  § 128. 19( 2)  

( t he r ecei ver  has aut hor i t y t o avoi d wr ongf ul  t r ansf er s of  

pr oper t y) ;  Li nt on,  88 Wi s.  2d at  198 ( t he r ecei ver  i s " bound t o 

l ook pr i mar i l y t o t he i nt er est s of  t he cr edi t or s" ) .   Mor eover ,  

t hat  appr oach i s consi st ent  wi t h t he r at i onal e t hat  t he l i mi t s 

i n Wi s.  St at .  § 128. 17( 2)  pr event  a l andl or d or  l essor  f r om 

asser t i ng a c l ai m agai nst  t he est at e " so l ar ge as t o pr event  

ot her  gener al  unsecur ed cr edi t or s f r om r ecei v i ng a di v i dend. "   

Wal dschmi dt  v.  Appl et on I nv.  Co.  ( I n r e Zi enel  Fur ni t ur e,  I nc. ) ,  

13 B. R.  264,  266 ( Bankr .  E. D.  Wi s.  1981) ;  cf .  EOP v.  Faul kner  

( I n r e St onebr i dge Techs. ,  I nc. ) ,  430 F. 3d 260,  268- 69 ( 5t h Ci r .  

2005)  ( obser vi ng t hat  t he f eder al  st at ut or y cap on l andl or d 

c l ai ms " pr event s a l essor  who f i l es a c l ai m agai nst  t he est at e 

f r om r eapi ng an unf ai r  shar e of  t he bankr upt cy est at e over  t he 

r emai ni ng pool  of  unsecur ed cr edi t or s" ) .  

¶85 Yet  t he maj or i t y  eat s up t he " r ed her r i ng"  di scussed 

i n Mayan Net wor ks——hook,  l i ne,  and si nker .   Rat her  t han f ocus on 

t he ef f ect  t hat  t he dr aw on t he l et t er  of  cr edi t  has on t he 

est at e i n r ecei ver shi p and i t s i mpact  on t he ot her  cr edi t or s,  

t he maj or i t y decl ar es t hat  t he pr oceeds ar e not  pr oper t y of  t he 
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est at e,  per i od,  on t he basi s of  a handf ul  of  l ar gel y 

di st i ngui shabl e cases.  

¶86 For  exampl e,  t he maj or i t y sei zes upon l anguage i n 

Kel l ogg v.  Bl ue Quai l  Ener gy,  I nc.  ( I n r e Compt on Cor p. ) ,  831 

F. 2d 586,  589 ( 5t h Ci r .  1987) ,  s t at i ng t hat  a l et t er  of  cr edi t  

and i t s pr oceeds ar e not  pr oper t y of  t he est at e.   See maj or i t y  

op. ,  ¶¶37,  48.   However ,  t he cour t  i n t hat  case goes on t o 

st at e,  " When a debt or  pl edges i t s asset s t o secur e a l et t er  of  

cr edi t ,  a t r ansf er  of  debt or ' s pr oper t y has occur r ed under  t he 

pr ovi s i ons of  11 U. S. C.  § 547.  .  .  .  Over al l ,  t he l et t er  of  

cr edi t  i t sel f  and t he payment s t her eunder  may not  be pr oper t y of  

debt or ,  but  t he col l at er al  pl edged as a secur i t y i nt er est  f or  

t he l et t er  of  cr edi t  i s . "   I n r e Compt on Cor p. ,  831 F. 2d at  590-

91 ( emphasi s added) .   Ot her  cases i nvoked by t he maj or i t y,  upon 

cl ose exami nat i on,  l i kewi se do not  c l ear l y appear  t o suppor t  i t s 

pr oposi t i on concer ni ng t he pr oper t y of  t he est at e. 8 

                                                 
8 For  exampl e,  t he cour t  i n Wi l l i s  v.  Cel ot ex Cor p. ,  978 

F. 2d 146 ( 4t h Ci r .  1992)  addr essed an i ssue concer ni ng a 
bankr upt cy cour t ' s  aut hor i t y t o enj oi n execut i on on super sedeas 
bonds.   I t s di scussi on of  pr oceeds of  a l et t er  of  cr edi t ,  whi ch 
was not  at  i ssue i n t he case,  appear s t o be di c t a.  I d.  at  148 
n. 3.   See al so Wet zel  v.  Lumber mans Mut .  Cas.  Co. ,  324 B. R.  333,  
340 n. 18 ( S. D.  I nd.  2005)  ( br i ef l y di scussi ng a l et t er  of  cr edi t  
not  at  i ssue i n a case concer ned wi t h i nsur ance pol i cy 
pr oceeds) .   I n addi t i on,  t he par t i es i n Lei sur e Dynami cs,  I nc.  
v.  Cont i nent al  I l l .  Nat ' l  Bank & Tr ust  Co. ,  33 B. R.  171,  172- 73 
( Bankr .  D.  Mi nn.  1983) ,  wer e seeki ng an i nj unct i on of  t he dr aw-
down of  t he l et t er  of  cr edi t ;  mor eover ,  whet her  t hat  l et t er  was 
secur ed by pr oper t y of  t he est at e i s not  c l ear .   See al so 
Sabr at ek Cor p.  v.  LaSal l e Bank,  N. A. ,  257 B. R.  732,  735 ( Bankr .  
D.  Del .  2000)  ( di scussi ng i ssue of  whet her  t o uphol d i nj unct i on 
on honor i ng l et t er  of  cr edi t  wi t h no di scussi on of  whet her  i t  
was secur ed by est at e col l at er al ) .  
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¶87 Despi t e t he maj or i t y ' s c l ai m t hat  I  am conf l at i ng t he 

r i ght s of  a benef i c i ar y of  a l et t er  of  cr edi t  wi t h t he r i ght s of  

a secur ed cr edi t or  t o an i nt er est  i n pr oper t y of  t he debt or ' s 

est at e,  I  do no such t hi ng.   Rat her ,  t he maj or i t y uses such a 

c l ai m t o avoi d t he quest i on of  whet her  St ant on i s a secur ed 

cr edi t or .   Because t he pr oceeds at  i ssue ar e pr oper t y of  t he 

est at e,  by v i r t ue of  t he est at e col l at er al  secur i ng t hem,  

St ant on' s l ease cl ai m i s wi t hi n t he r ecei ver shi p.   Whi ch l eads 

t o t he pr i mar y quest i on pr esent ed t o us by t he par t i es 

t hemsel ves:   I s St ant on a secur ed cr edi t or ,  as def i ned by Wi s.  

St at .  § 128. 25( 1) ( e) ,  and t her ef or e ent i t l ed t o r et ai n t he 

l et t er  of  cr edi t  pr oceeds?  Because I  woul d concl ude——l i ke t he 

par t i es,  t he c i r cui t  cour t ,  t he cour t  of  appeal s,  and numer ous 

f eder al  cour t s——t hat  secur ed pr oceeds f r om a l et t er  of  cr edi t  

ar e pr oper t y of  t he est at e,  t he i ssue of  whet her  St ant on i s a 

secur ed cr edi t or  i s  i mpor t ant .  

¶88 Secur ed cr edi t or s,  as compar ed t o unsecur ed cr edi t or s 

( and,  f or  t hat  mat t er ,  secur ed cr edi t or s under  f eder al  Chapt er  

11 pr oceedi ngs) ,  have t he abi l i t y  t o show some st r engt h i n 

r ecei ver shi p pr oceedi ngs because secur ed cr edi t or s cannot  be 

compel l ed t o par t i c i pat e i n r ecei ver shi p pr oceedi ngs or  have 

t hei r  secur i t y t aken away wi t hout  t hei r  consent .   Wi s.  Br i ck & 

Bl ock Cor p.  v.  Vogel ,  54 Wi s.  2d 321,  325- 26,  195 N. W. 2d 664 

( 1972) .   Wi sconsi n St at .  § 128. 25( 1) ( e)  def i nes a secur ed 

cr edi t or ,  i n per t i nent  par t ,  as  

a cr edi t or  who has ei t her  l egal  or  equi t abl e secur i t y 
f or  hi s or  her  debt  upon any pr oper t y of  t he i nsol vent  
debt or  of  a nat ur e t o be l i qui dat ed and di st r i but ed i n 
a l i qui dat i on pr oceedi ng,  or  a cr edi t or  t o whom i s 
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owed a debt  f or  whi ch such secur i t y i s possessed by 
some endor ser ,  sur et y,  or  ot her  per son secondar i l y  
l i abl e.  

Accor di ngl y,  cr edi t or s who do not  f i t  wi t hi n t hat  def i ni t i on and 

who have t i mel y f i l ed c l ai ms t hat  ar e not  ot her wi se ent i t l ed t o 

pr i or i t y under  § 128. 17( 1)  ar e pl aced wi t hi n t he pool  of  gener al  

unsecur ed cr edi t or s.  

¶89 I  am sat i sf i ed t hat  St ant on i s not  a secur ed cr edi t or  

under  t he c i r cumst ances pr esent ed i n t he case bef or e us.   I  

st r ongl y endor se t he f ol l owi ng concl usi ons made by t he cour t  of  

appeal s,  t hat ,  ( 1)  " M&I ,  as t he i ssuer  of  a st andby l et t er  of  

cr edi t ,  was not  ' secondar i l y  l i abl e'  f or  Admanco' s cont r act ual  

obl i gat i ons wi t h St ant on, "  Admanco,  318 Wi s.  2d 232,  ¶19;  ( 2)  

" t he l et t er  of  cr edi t  gave r i se t o a pr i mar y i ndependent  

obl i gat i on of  M&I  t o St ant on,  and not  t hat  of  a guar ant or  or  one 

who i s secondar i l y  l i abl e f or  Admanco' s obl i gat i ons, "  i d. ,  ¶20;  

and ( 3)  " M&I  was not  secondar i l y  l i abl e f or  Admanco' s 

nonper f or mance under  t he l ease——nor  was i t  a sur et y.   We r ej ect  

St ant on' s cont ent i on t hat  i t  meet s t he def i ni t i on of  a secur ed 

cr edi t or  under  Wi s.  St at .  § 128. 25( 1) ( e) . "   I d. ,  ¶22.   I  al so 

obser ve,  as di d t he cour t  of  appeal s,  t hat  St ant on has f ai l ed t o 

i dent i f y a s i ngl e case hol di ng t hat  a benef i c i ar y of  a l et t er  of  

cr edi t  i s  a secur ed cr edi t or . 9  I d. ,  ¶21 n. 14.   Addi t i onal l y,  I ,  

l i ke t he cour t  of  appeal s,  am sat i sf i ed t hat  t he i ndependence 

                                                 
9 I n cont r ast ,  i n t he cont ext  of  f eder al  bankr upt cy 

pr oceedi ngs,  t he Second Ci r cui t  Cour t  of  Appeal s has hel d t hat  a 
benef i c i ar y of  a l et t er  of  cr edi t  i s  not  a secur ed cr edi t or .   
See New Engl and Dai r i es,  I nc.  v.  Dai r y Mar t  Conveni ence St or es,  
I nc.  ( I n r e Dai r y Mar t  Conveni ence St or es,  I nc. ) ,  351 F. 3d 86,  
91 ( 2d Ci r .  2003) .  
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pr i nci pl e i s not  compr omi sed by t he concl usi on t hat  St ant on i s 

not  a secur ed cr edi t or .    

¶90 Because i t  i s  not  a secur ed cr edi t or ,  I  woul d hol d 

t hat  St ant on i s subj ect  t o t he l andl or d cap i n Wi s.  St at .  

§ 128. 17( 2) .   Her e,  l ooki ng at  t he " i mpact  t hat  t he dr aw upon 

t he l et t er  of  cr edi t  has on pr oper t y of  t he est at e, "  Mayan 

Net wor ks,  306 B. R.  at  299,  I  am sat i sf i ed t hat  t he pr oceeds of  

bot h t he Admanco and Bumby l et t er s of  cr edi t  may be t r eat ed 

pr oper l y as a secur i t y deposi t  f or  pur poses of  t he chapt er  128 

pr oceedi ng.   Li ke t he t enant  and l andl or d i n Mayan Net wor ks,  

Admanco and St ant on appear  t o have agr eed t hat  t he l et t er s of  

cr edi t  f unct i oned as a secur i t y deposi t .   I n t he l ease,  

pr ovi s i ons f or  del i ver y of  t hose l et t er s appear ed i n a sect i on 

ent i t l ed " Secur i t y Deposi t "  and t he l ease desi gnat ed t he l et t er s  

as " r epr esent i ng secur i t y f or  t he per f or mance by Tenant  of  i t s  

r ent al  obl i gat i ons and cer t ai n of  Tenant ' s ot her  obl i gat i ons 

her eunder . "   ( Emphasi s added. )   The pr oceeds wer e secur ed by 

asset s of  t he est at e.   Mor eover ,  t he l ease pr ovi ded t hat  t he 

l et t er s of  cr edi t  wer e t o t er mi nat e upon Admanco' s sat i sf act or y 

compl et i on of  t he l ease.   Those f act or s l ead me t o t he same 

concl usi on r eached by t he cour t  of  appeal s:   The pr oceeds of  t he 

l et t er s of  cr edi t  her e oper at e as a secur i t y deposi t .   

Accor di ngl y,  St ant on must  r et ur n any pr oceeds i n excess of  i t s  
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al l owabl e c l ai m,  whi ch i n t hi s  case i s $30, 656. 83:   t he past  due 

r ent  f or  Januar y 2005 at  t he r at e speci f i ed i n t he l ease. 10 

¶91 I n summar y,  I  woul d af f i r m t he cour t  of  appeal s '  wel l -

r easoned,  nar r ow,  and f i r ml y suppor t ed opi ni on.  As t hat  cour t  

cor r ect l y st at ed:  

Thi s appr oach r ecogni zes t he r eal i t y t hat  a l et t er  of  
cr edi t  wi t h a r el at ed r ei mbur sement  agr eement  secur ed 
by t he debt or ' s  asset s coul d over whel m t he est at e t o 
t he det r i ment  of  ot her  cr edi t or s and f ai t hf ul l y 
i mpl ement s t he l i mi t  on a l andl or d' s c l ai m set  f or t h 
i n ch.  128.  

Admanco,  318 Wi s.  2d 232,  ¶36.  

¶92 The maj or i t y ' s c l ai m t hat  t hi s appr oach does 

" v i ol ence"  t o l et t er s of  cr edi t  i s  not hi ng mor e t han a cr y of  

wol f .   Fi r st ,  t he cour t  of  appeal s '  appr oach has no i mpact  on 

t he many l et t er s of  cr edi t  t hat  ar e not  bet ween a l andl or d or  

l essor  and t enant .   The cour t  of  appeal s '  hol di ng was l i mi t ed t o 

enabl i ng a r ecei ver  t o di sgor ge pr oceeds onl y t o t he ext ent  t hat  

t hose pr oceeds oper at e l i ke a secur i t y deposi t  and depl et e t he 

est at e asset s i n excess of  t he benef i c i ar y ' s al l owed cl ai m.   

Landl or ds or  l essor s compr i se t he onl y cat egor y of  cr edi t or s  

whose cl ai m has a st at ut or y  cap i n chapt er  128.   I f  a 

benef i c i ar y of  a l et t er  of  cr edi t  who i s not  a l andl or d or  

l essor  dr aws on a l et t er  of  cr edi t  f or  i t s  f ul l ,  aut hor i zed 

                                                 
10 The r ecei ver  r emai ned i n possessi on of  t he l eased 

pr emi ses f or  onl y t he mont h of  Januar y 2005,  at  whi ch poi nt  he 
sol d Admanco' s asset s t o anot her  ent i t y,  EBSCO.   At  t hat  poi nt ,  
EBSCO occupi ed t he pr emi ses and t ook over  t he l ease obl i gat i ons 
f or  Febr uar y and Mar ch of  t hat  year .   On Apr i l  1,  2005,  a new 
l ease bet ween EBSCO and St ant on went  i nt o ef f ect .   Thus,  under  
Wi s.  St at .  § 128. 17( 2) ,  St ant on' s al l owabl e c l ai m was l i mi t ed t o 
t he past  due r ent  f or  Januar y 2005.    
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amount ,  t her e i s no cap t o appl y t o t hat  amount  under  chapt er  

128.    

¶93 Second,  l et t er s of  cr edi t  under  t he cour t  of  appeal s '  

appr oach wi l l  cont i nue t o ef f ect uat e t hei r  pur pose of  shi f t i ng 

t he r i sk of  nonpayment  of  t he amount  t o whi ch t he benef i c i ar y  

i s  ent i t l ed t o t he i ssuer .   The maj or i t y ' s ar gument s t o t he 

cont r ar y ar e pr emi sed on t he pr oposi t i on t hat  t he benef i c i ar y 

her e,  St ant on,  i s ent i t l ed t o t he f ul l  amount  of  t he l et t er  of  

cr edi t  pr oceeds.   For  a benef i ci ar y i n St ant on' s posi t i on and 

under  t he c i r cumst ances her e,  however ,  Wi s.  St at .  § 128. 17( 2)  

oper at es t o l i mi t  t he amount  t o whi ch St ant on i s ent i t l ed.   The 

cour t  of  appeal s pr oper l y appl i ed t hat  st at ut e and per mi t t ed 

St ant on t o r et ai n t he f ul l  amount  of  r ent  due as pr oscr i bed by 

§ 128. 17( 2) .   Thus,  St ant on ef f ect i vel y shi f t ed t he r i sk of  

nonpayment  of  t hat  amount  t o t he i ssuer .   I n shor t ,  al l  t he 

cour t  of  appeal s i s doi ng her e i s appl y i ng t he st at ut e;  i t  i s 

not  af f ect i ng t he r i sk- shi f t i ng benef i t  t hat  i s  cent r al  t o 

l et t er s of  cr edi t .  

¶94 Thi r d,  t hi s appr oach honor s t he many ot her  benef i t s 

t hat  l et t er s of  cr edi t  convey.   Her e,  f or  exampl e,  t he l et t er s 

of  cr edi t  pr ovi ded St ant on wi t h t he benef i t  of  bei ng f ul l y 

compensat ed f or  i t s past - due r ent .   Had St ant on pr oved act ual  

damages based on a r ej ect i on of  t he l ease,  i t  coul d have al so 

r et ai ned,  i n f ul l ,  t hose amount s.   By dr awi ng down on t he 

l et t er s of  cr edi t ,  St ant on was r ei mbur sed f or  i t s c l ai m wel l  

bef or e ot her  cr edi t or s and,  mor eover ,  bef or e t he unsecur ed 

cr edi t or s,  who wi l l  now,  at  best ,  r ecei ve onl y a pr o r at a 
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pr opor t i on of  t he l i qui dat i on pr oceeds.   Addi t i onal l y,  St ant on 

has had t he benef i t  of  hol di ng t he pr oceeds over  t he sever al  

year s t hat  t hi s l i t i gat i on t ook pl ace.   See I n r e Bui l der s 

Tr anspor t ,  I nc. ,  471 F. 3d at  1186 ( " ' [ T] he l et t er  of  cr edi t  

ser ves,  among ot her  t hi ngs,  t o shi f t  t he bur den of  

l i t i gat i on.  .  .  .  [ The]  benef i c i ar y of  t he l et t er  of  cr edi t  

hol ds t he st ake dur i ng t he l i t i gat i on. ' " )  ( quot i ng Resol ut i on 

Tr ust  Cor p.  v.  Uni t ed Tr ust  Fund,  I nc. ,  57 F. 3d 1025,  1034- 35 

( 11t h Ci r .  1995) ) .    

¶95 Asi de f r om r et ai ni ng t hose benef i t s,  St ant on' s 

pr edi cament  comi ng out  of  t hese pr oceedi ngs i s  not  near l y as 

di r e11 as i t  or  t he maj or i t y woul d have us bel i eve.   As an 

i ni t i al  mat t er ,  t he cour t  of  appeal s awar ded St ant on i t s past  

due r ent  f or  Januar y 2005.   St ant on i ndi cat ed t hat  i t  woul d 

r eal i ze i ncome f r om t he pr oper t y based on t he l ease i t  

negot i at ed wi t h EBSCO,  bet ween $4, 300 and $4, 700 per  mont h 

t hr ough Jul y 2009.   Fur t her ,  St ant on r emai ns i n possessi on of  

t he r ent al  pr oper t y and can cont i nue t o r eal i ze an i ncome st r eam 

f r om i t .   I n f act ,  St ant on pr oj ect ed t hat  i t  woul d r ecei ve r ent  

of  appr oxi mat el y $19, 400 per  mont h f r om at  l east  one ot her  

t enant  f r om Mar ch 2006 t hr ough Febr uar y 2013.   Whi l e I  

                                                 
11 For  exampl e,  i n an exhi bi t  accompanyi ng i t s mot i on f or  

summar y j udgment ,  St ant on al l eged t hat  i t  st ood t o l ose 
appr oxi mat el y $4, 275, 000 i n base r ent .   However ,  t hat  
cal cul at i on was based on t he wor st - case scenar i o t hat  i t  woul d 
have at  l east  one vacancy i n t he pr oper t y t hr ough Mar ch 2019 and 
no t enant s i n t he bui l di ng f r om Mar ch 2013 t hr ough Mar ch 2019.   
Gi ven t hat  St ant on has been successf ul  at  f i ndi ng ot her  t enant s 
f or  t he pr oper t y despi t e i t s di f f i cul t i es wi t h Admanco,  t hat  
wor st - case scenar i o seems i mpr obabl e.  
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acknowl edge t hat  St ant on di d not  r ecover  t he f ul l  amount  of  i t s  

i nvest ment  expect at i ons out  of  i t s  under l y i ng cont r act  wi t h 

Admanco,  I  do not  bel i eve t hat  t he l et t er s of  cr edi t  under  t hese 

ci r cumst ances oper at e t o i nsul at e St ant on f r om t he r i sks 

i nher ent  i n such busi ness t r ansact i ons.  

¶96 As not ed pr evi ousl y,  i ndeed,  i t  i s  t he maj or i t y ' s 

appr oach t hat  i s l i kel y t o r esul t  i n consi der abl e mi schi ef ,  

s i nce t hat  appr oach i gnor es t he f r amewor k t hat  t he l egi s l at ur e 

est abl i shed i n Wi s.  St at .  § 128. 17( 2)  t o pr ot ect  and t r eat  

f ai r l y  unsecur ed cr edi t or s i n r ecei ver shi p pr oceedi ngs.   Rat her ,  

f ol l owi ng t he maj or i t y ' s r easoni ng,  l andl or ds or  l essor s coul d 

t i pt oe ar ound t he pr ot ect i ons i n § 128. 17( 2)  t o depl et e est at e 

asset s t o t he det r i ment  of  unsecur ed cr edi t or s.  

¶97 I s t he l andl or d cap i n Wi s.  St at .  § 128. 17( 2)  f ai r ?  

Sever al  cour t s have obser ved t hat  l i mi t i ng a l andl or d t o past  

due r ent  and act ual  damages i n r ecei ver shi p pr oceedi ngs mi ght  

not  pr ovi de t hem adequat e compensat i on.   See Ol dden,  143 F. 2d at  

919;  Admanco,  318 Wi s.  2d 232,  ¶36 n. 20 ( " We acknowl edge 

St ant on' s cont ent i on t hat  t hi s  i s a har sh r esul t [ . ] " ) ;  see 

gener al l y I n r e Bossel l ,  Van Vecht en & Chapman,  30 Wi s.  2d at  29 

( obser vi ng " t he i nadequacy of  [ Wi sconsi n] ' s i nsol vency l aw"  

compar ed t o f eder al  l aw) .   But  t he quest i on of  whet her  t he cap 

i s f ai r  i s  c l ear l y a quest i on f or  t he l egi s l at ur e,  and not  i n 

our  pr ovi nce.   See Hol t zman v.  Knot t ,  193 Wi s.  2d 649,  711,  533 

N. W. 2d 419 ( 1995)  ( St ei nmet z,  J. ,  concur r i ng i n par t  & 

di ssent i ng i n par t )  ( " A st at e cour t  f unct i ons at  i t s  l owest  ebb 

of  l egi t i macy when i t  .  .  .  l egi s l at es f r om t he bench,  usur pi ng 
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power  f r om t he appr opr i at e l egi s l at i ve body and f or ci ng t he 

mor al  v i ews of  a smal l ,  r el at i vel y unaccount abl e gr oup of  j udges 

upon al l  t hose l i v i ng i n t he st at e. " ) ;  Wagner  Mobi l ,  I nc.  v.  

Ci t y of  Madi son,  190 Wi s.  2d 585,  594,  527 N. W. 2d 301 ( 1995)  

( " [ I ] t  i s  not  t he f unct i on of  t hi s cour t  t o usur p t he r ol e of  

t he l egi s l at ur e. " ) .   Those cour t s cr i t i c i z i ng t he l i mi t s i mposed 

on l andl or d c l ai ms appr opr i at el y r esi st ed f ashi oni ng a 

conveni ent  wor k- ar ound of  t he l aw.   Her e,  I  am di sappoi nt ed i n 

t he maj or i t y ' s f ai l ur e t o exer ci se such r est r ai nt .  

¶98 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  

¶99 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s di ssent .  
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